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6outh*r»  District  of  Mew-York,  as. 

BE  IT  REMEMBERED,  That  on  the  twentieth  day  of  July,  in  die  fifty-lint  year  of  die  Inde- 
pendence of  the  United  State*  of  America,  Henry  Wheaton,  of  tho  said  district,  hath  deposited  in 
this  office  the  title  of  a  hook,  the  right  whereof  he  claims  as  author,  in  the  words  following,  to  wit: 

"  Reports  of  Cases  argued  and  adjudged  in  the  Supremo  Court  of  the  United  States*  februarc 
^•fm,  Jjp0t    By  Hejnry  Wheaton,  Counsellor  at  Law.    V«lu»«XV 

In  QMfjbrmity  to  tip  act  of  Congrej*  of  the  United  Stats*,  entitled,  u  An.  act  for  tho  eMQqsvfsavant 
sst  learning,  by  securing  the  copies  of  maps,  charts,  and  booim,  to  the  authors  and  proprietors  of  such 
eopies,  during  the  time  therein  mentioned."  And  also  to  an  act,  entitled.  "  An  act  supplementary 
to  an  act,  entitled,  an  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such,  oopien,  during  the  times  therein  mentioned,  and  ex- 
tending the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other 
prints." 

JAMES  DILL, 
Otork  ef  the  Se-utjsern  District  of  New- York 


JUDGES 


Of?  THE 

Supreme  court  of  the  united  states, 

V 

I 

DURING   THE   TIME   Of   f  HfcSE    REPORT*. 


The  Hon.  John  Marshall,  Chief  Justice. 

The  Hon.  Bushrod  Washington,  Associate 
Justice. 

The  Hon.  Willi  \m  Johnson,  Associate  Justice* 

The  Hon.  Gabriel  Duvall,  Associate  Justice. 

The  Hon.  Joseph  Story,  Associate  Justice. 

The  Hon.  jSmith  Thompson,  Associate  Jus- 
tice. 

William  Wirt,  Esq.  Attorney  General. 


The  following  proceedings  of  the  Court  and 
Bat  took  place  on  the  occasion  of  the  decease  of 
the  Honourable  Thomas  Todd,  an  Associate 
Justice  of  this  Court,  who  died  at  his  seat  near 
Frankfort,  in  Kentucky,  about  the  commence- 
ment of  the  present  term. 

Feb*  21*f.< — This  Court  being  informed  that 
our  much  respected  brother  and  associate  Mr. 
Justice  Todd,  has  departed  this  life, 

Resolved,  That  we  will,  in  testimony  of  our 


IV  MEMORANDUM. 

sense  of  his  worth,  and  of  our  deep  feeling  at 
the  afflicting  loss  we  have  sustained,  wear  crape 
for  the  residue  of  the  term. 

The  Court,  on  motion  of  the  Attorney  Gene- 
ral, directed  the  following  proceedings  of  the 
Bar,  and  officers  of  the  Court,  to  be  entered  on 
the  minutes: 

"  At  a  meeting  of  the  Bar,  and  officers  of  the 
Supreme  Court  of  the  United  States,  in  the  Court 
room,  on  Monday,  the  20th  day  of  February, 
1826,  Mr.  Attorney  General  Wirt  being  called 
to  the  chair,  the  following  resolves  were  proposed 
by  Mr.  Webster,  and  unanimously  adopted  : 

"  Resolved,  That  the  members  of  this  Bar,  and 
officers  of  the  Court,  feel  sensibly  the  loss  which 
this  Court,  and  the  country,  have  sustained  in  the 
death  of  the  Honourable  Thomas  Todd,  late  a 
Judge  of  this  Court. 

"  Resolved,  That  to  testify  their  respect  for  the 
virtues  and  talents  of  the  deceased,  and  their 
sense  of  the  loss  which  the  community  has  sus- 
tained by  his  death,  the  members  of  this  Bar, 
and  the  officers  of  the  Court,  will  wear  the  usual 
badge  of  mourning  for  the  residue  of  the  term. 

"  Resolved,  That  the  Attorney  General,  in  be- 
half of  the  Bar,  and  officers  of  the  Court,  do 
respectfully  move  the  Court,  that  the  foregoing 
resolutions  may  be  entered  on  the  minutes  of  its 
proceedings. 

"  Wm.  Wirt,  Chairman." 
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MEMORANDUM. 

In  the  case  of  Ogden  v.  Saunders,  and  the  other  causes 
involving  the  question  of  the  validity  of  the  State  bankrupt 
or  insolvent  laws,  (argued  at  February  term,  1824,  by  Mr. 
Clay,  Mr.  D.  B.  Ogden,  and  Mr.  Haines,  for  the  validity, 
and  by  Mr.  Webster  and  Mr.  Wheaton,  against  it,)  the  Court 
directed  a  re-argument  at  the  next  term. 


REPORTS 

OF 

THE  DECISIONS 

IN  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

FEBRUARY  TERM,  1826. 


[Peizx.] 

The  Marianna  Flora.    The  Vice  Consul   of 

Portugal,  Claimant. 

In  Admiralty  proceedings,  amendment!  are  made  in  the  appellate 
Court,  not  only  as  to  form,  but  as  to  matter  of  substance,  as  by  the 
filing  a  new  count  to  the  libel ;  the  parties  being  permitted,  whenever 
public  justice,  and  the  substantial  merits  require  it,  to  introduce 
new  allegations  and  new  proofs ;  non  allegata  allegare,  et  non  pro- 
bata probare. 

If  the  amendment  is  made  in  the  Circuit  Court,  the  cause  is  beard 
and  adjudicated  by  that  Court,  and  (upon  appeal)  by  this  Court  on  the 
new  allegation;  but  if  the  amendment  is  allowed  by  this  Court,  the 
cause  is  remanded  to  the  Circuit  Court,  with  directions  to  permit 
the  amendment  to  be  made. 

Aa  attack  made  upon  a  vessel  of  the  United  States,  by  an  armed  ves- 
sel, with  the  avowed  intention  of  repelling  the  approach  of  the 
former,  or  of  crippling  or  destroying  her,  upon  a  mistaken  suppo- 
sition that  she  was  a  piratical  cruizer,  and  without  a  piratical  or 
felonious  intent,  or  for  the  purpose  of  wanton  plunder,  er  malicious 
destruction  of  property,  is  not  a  piratical  aggression  under  the  act 
of  the  3d  of  March,  1819,  c.  75. 

Nor  is  an  armed  vessel,  captured  under  such  circumstances,  liable  to 
confiscation  as  for  a  hostile  aggression,  under  the  general  law  of 
nations. 
Vol.  XI.  1 
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1826.      The  act  extends  to  foreign  vessels  committing  a  piratical  aggression  ; 
V^^-V^^,       and  whatever  responsibility  the  nation  may  incur  towards  foreign 
The  Marian-     states,  by  executing  its  provisions,  the  tribunals  of  the  United 
na  Flora.        States  are  bound  to  carry  them  into  effect. 

Pirates  may  be  lawfully  captured  by  the  public  or  private  ships  of 
any  nation,  in  peace  or  in  war ;  for  they  are  hostes  hutnani  generis. 

American  ships  offending  against  our  own  laws,  may  be  seized  upon 
the  ocean,  and  foreign  ships  thus  offending  within  our  territorial 
jurisdiction,  may  be  pursued  and  seized  upon  the  ocean,  and 
brought  into  our  ports  for  adjudication. 

But,  in  such  cases,  the  party  seizes  at  his  peril,  and  is  liable  to  costs 
and  damages  if  he  fails  to  establish  the  forfeiture. 

Ships  of  war  sailing  under  the  authority  of  their  government,  in  time 
of  peace,  have  a  right  to  approach  other  vessels  at  sea  for  the  pur- 
pose of  ascertaining  their  real  characters,  so  far  as  the  same  can 
be  done  without  the  exercise  of  the  right  of  visitation  and  search, 
which  does  not  exist  in  time  of  peace. 

No  vessel  is  bound  to  await  the  approach  of  armed  ships  under  such 
circumstances ;  but  such  vessel  cannot  lawfully  prevent  their  ap- 
proach by  the  use  of  force,  upon  the  mere  suspicion  of  danger. 

Where  an  aggression  was  committed  by  a  foreign  armed  merchant 
vessel,  on  a  public  armed  ship  of  the  United  States,  under  these 
circumstances,  and  a  combat  ensued  upon  mutual  misapprehension 
and  mistake,  the  commander  of  the  public  ship  was  held  exempt 
from  costs  and  damages  for  subduing,  seizing,  and  bringing  into  a 
port  of  this  country  for  adjudication,  the  offending  vessel. 

Appeal  from  the  Circuit  Court  of  Massachu- 
setts. 

The  original  libel  filed  in  the  District  Court 
against  the  Portuguese  ship  Marianna  Flora, 
and  cargo,  was  for  an  alleged  piratical  aggression 
attempted  or  committed  by  the  ship  on  the  Uni- 
ted States  armed  schooner  Alligator,  Lieutenant 
Stockton  commander,  against  the  act  of  Congress 
of  the  3d  of  March,  1819,  c.  75.  entitled,  "  An 
act  to  protect  the  commerce  of  the  United  States, 
and  punish  the  crime  of  piracy.1 


»« 


a  Which  provides,  (sec.  1.)  that  the  President  of  the  United 
States  be  authorized  and  requested  to  employ  so  many  of  the  public 
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Upon  the  hearing  of  the  cause  in  the  District  1826. 
Court,  the  Judge  pronounced  an  interlocutoiyr^^]^. 
sentence  of  restitution,  and  subsequently  pro-  na  Flora, 
nounced  a  further  decree  for  damages,  amount- 
ing to  19,675  dollars,  for  the  act  of  sending  in 
the  ship  for  adjudication,  and  the  consequent  de- 
tention. An  appeal  was  taken  by  the  libellants 
from  both  decrees  to  the  Circuit  Court ;  and,  af- 
terwards, before  the  hearing  of  the  appeal,  by 
request  of  the  government  of  the  United  States, 
and  with  the  consent  of  the  libellants,  the  ship 
and  cargo  were  restored  to  the  claimants,  and  fur- 
armed  vessels  as  in  his  judgment  the  service  may  require,  with 
suitable  instructions  to  the  commanders  thereof,  in  protecting  the 
merchant  vessels  of  the  United  States,  and  their  crews,  from  pira- 
tical aggressions  and  depredations.  (Sec.  2.)  The  President  of 
the  United  States  is  authorized  to  instruct  the  commanders  of  the 
public  armed  vessels  of  the  United  btates,  to  subdue,  seize,  take, 
and  send  into  any  port  of  the  United  States,  any  armed  vessel  or 
boat,  or  any  vessel  or  boat,  the  crew  whereof  shall  be  armed,  and 
which  shall  have  attempted  or  committed  any  piratical  aggression, 
search,  restraint,  depredation,  or  seizure,  upon  any  vessel  of  the 
United  States,  or  of  the  citizens  thereof,  or  upon  any  other  vessel ; 
and  also  to  retake  any  vessel  of  the  United  States,  or  its  citizens, 
which  may  have  been  unlawfully  captured  upon  the  high  seas. 
(Sec.  S.)  Authorizes  the  merchant  vessels  of  the  United  States  to 
defend  themselves  against  any  piratical  aggressions,  &c.  and  to 
capture  the  assailant.  (Sec.  4.)  Whenever  any  vessel  or  boat, 
from  which  any  piratical  aggression,  search,  restraint,  depredation, 
or  seizure,  shall  have  been  first  attempted  or  made,  shall  be  cap- 
tured and  brought  into  any  port  of  the  United  States,  the  same 
shall  and  may  be  adjudged  and  condemned  to  their  use,  and  that 
of  the  captors,  after  due  process  and  trial,  in  any  Court  having 
admiralty  jurisdiction,  and  which  shall  be  holden  for  the  district 
into  which  such  captured  vessel  shall  be  brought ;  and  the  same 
Court  shall  thereupon  order  a  sale  and  distribution  thereof  ac- 
cordingly, and  at  their  discretion. 
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1826.     ther  proceedings  respecting  the  same  were  aban- 
™T7M^m  doned.     The  only  question,  therefore,  litigated 
oa  Flora,   in  the  Circuit  Court,  was  upon  the  point  of  da- 
mages, and,  ultimately,  a  decree  was  there  pro- 
nounced reversing  the  decree  for  damages ;  and 
this  constituted  the  matter  of  the  present  appeal* 

Pending  the  proceedings  in  the  Circuit  Court, 
leave  was  granted  to  the  libellants  to  file  a  new 
count  or  allegation,  in  which  the  aggression  was 
stated  to  be  hostile,  and  with  intent  to  sink  and 
destroy  the  Alligator,  and  in  violation  of  the  law 
of  nations. 

The  facts  which  were  given  in  evidence,  and 
relied  on  to  support  the  allegations  in  the  libel, 
were  substantially  as  follows :  On  the  morning 
of  the  5th  of  November,  1821,  the  Alligator  and 
the  Marianna  Flora,  were  mutually  descried  by 
each  other  on  the  ocean,  at  the  distance  of  about 
nine  miles,  the  Alligator  being  on  a  cruize  against 
pirates  and  slave  traders,  under  the  instructions 
of  the  President,  and  the  Portuguese  vessel  being 
bound  on  a  voyage  from  Bahia  to  Lisbon,  with  a 
valuable  cargo  on  board.  The  two  vessels  were 
then  steering  on  courses  nearly  at  right  angles 
with  each  other,  the  Marianna  Flora  being  under 
the  lee  bow  of  the  Alligator.  A  squall  soon  af- 
terwards came  on,  which  occasioned  an  obscura- 
tion for  some  time.  Upon  the  clearing  up  of  the 
weather,  it  appeared  that  the  Marianna  Flora 
had  crossed  the  point  of  intersection  of  the 
courses  of  the  two  vessels,  and  was  about  four 
miles  distant  on  the  weather  bow  of  the  Alliga- 
tor.   Soon  afterwards  she  shortened  sail  and 
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hove  to,  having  at  this  time  a  vane  or  flag  on  her  182ft. 
mast,  somewhat  below  the  head,  which,  together  r^^V 
with  her  other  manoeuvres,  induced  Lieutenant  °*  Ho*** 
Stockton  to  suppose  she  was  in  distress,  or  wish* 
ed  for  information.  Accordingly,  he  deemed  it 
his  duty,  upon  this  apparent  invitation,  to  ap- 
proach her,  and  immediately  changed  his  course 
towards  her.  When  the  Alligator  was  within 
long  shot  of  the  Portuguese  ship,  the  latter  fired 
a  cannon  shot  ahead  of  the  Alligator,  and  exhi- 
bited the  appearance  and  equipments  of  an 
armed  vessel.  Lieutenant  Stockton  immediately 
hoisted  the  United  States'  flag  and  pendant. 
The  Marianna  Flora  then  fired  two  more  guns, 
one  loaded  with  grape,  which  fell  short,  the  other 
loaded  with  round  shot,  which  passed  over  and 
beyond  the  Alligator.  This  conduct  induced 
Lieutenant  Stockton  to  believe  the  ship  to  be  a 
piratical  or  a  slave  vessel,  and  he  directed  his 
own  guns  to  be  fired  in  return ;  but  as  they  were 
only  carronades,  they  did  not  reach  her.  The 
Alligator  continued  to  approach,  and  the  Mari- 
anna Flora  continued  firing  at  her  at  times,  until 
she  came  within  musket  shot,  and  then  a  broad- 
side from  the  Alligator  produced  such  intimida- 
tion that  the  Portuguese  ship  almost  immediately 
ceased  firing.  At  that  time,  and  not  before,  the 
Portuguese  ship  hoisted  her  national  flag.  Lieu- 
tenant Stockton  ordered  the  ship  to  surrender, 
and  send  her  boat  on  board,  which  was  accord- 
ingly done.  He  demanded  an  explanation  ;  and 
the  statement  made  to  him  by  the  Portuguese 
master,  and  other  officers,  was,  that  they  did  not 
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1826.  know  him  to  be  an  American  ship  of  war,  but 
(^^V^  took  him  to  be  a  piratical  cruizer.  Under  these 
na  Flora,  circumstances,  without  much  examination  of  the 
papers,  or  the  voyage  of  the  ship,  Lieutenant 
Stockton  determined  to  send  her  into  the  United 
States,  on  account  of  this,  which  he  deemed  a  pi- 
ratical aggression.  She  was,  accordingly,  man- 
ned, and  sent,  with  her  officers  and  crew,  under 
the  orders  of  Lieutenant  Abbot,  into  Boston. 

Feb.toth*  Mr.  J.  Knapp,  for  the  appellants,  argued, 
(1)  upon  the  facts,  to  show  that  the  visitation  of 
the  Marianna  Flora,  and  her  detention  for  exam- 
ination and  search,  were  unlawful  and  unjustifia- 
ble. He  insisted,  that  the  Portuguese  master 
was  deceived  by  the  omission  of  the  Alligator  to 
affirm  her  flag  with  a  gun,  according  to  the  law 
and  usage  of  the  nations  on  the  European  con- 
tinent.' He  had  a  lawful  right  to  resist  the  ap- 
proach of  the  other  vessel,  until  assured,  beyond 
all  reasonable  doubt,  of  her  true  national  charac- 
ter/ A  remark  of  Lord  Ellenborough,  in  an 
analogous  case,  recognises  such  manoeuvres  as 
were  used  by  the  Marianna  Flora,  as  coming 
within  the  legitimate  acts  of  defensive  resistance. 
He  says,  "  defence  might  happen  in  various 
ways,  as  by  making  a  show  of  confidence  in  the 
face  of  an  enemy,  with  a  view  to  deter  him  from 
an  attack."6    Upon  the  topics  of  the  nature  or 

a  2  Azuni,  203.    2  Wheat.  Rep.  Appendix,  10.     1  Code  des 
Prises,  par  Le  Beau,  223. 

b  Puffend.  1.  2.  c.  3.  sec.  8.      2  Rutherf.  493.     2  Azuni,  20?. 
c  6  East's  Rep.  202. 
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character  of  unblameable  defence,  and  the  time  1 82fr. 
when  forcible  resistance  may  lawfully  begin,  and f^M^JJ^. 
the  extent  to  which  it  may  be  carried,  particularly  na  Flora, 
between  persons  belonging  to  different  civil  soci- 
eties, or  between  vessels  of  different  nations,  on 
the  ocean,  authorities  were  cited  from  various 
text  writers,  as  applicable  to  the  situation  of  the 
Portuguese  master,  and  justifying  his  conduct/ 
It  was  asked,  if  it  be  lawful  for  private  ships  to 
arm,  in  time  of  peace,  for  the  purposes  of  self- 
protection,  whether  that  liberty  did  not  compre- 
hend the  right  to  do  with  force  whatever,  under 
existing  circumstances  of  apparent  peril,  human 
instinct  and  natural  prudence  would  dictate  ? 
Could  the  maxim  that  we  must  so  use  what  be- 
longs to  us  as  not  to  infringe  the  rights  of  others, 
be  inconsistent  with  this  principle  ?  Could  it  be 
the  duty  of  the  master  of  a  merchant  vessel 
armed  for  such  a  purpose,  when  his  nation  was  at 
peace  with  all  the  world,  and  when  the  seas  were 
infested  with  pirates,  to  suffer  another  armed  ves- 
sel to  approach  him  without  first  being  satisfied 
of  her  pacific  intentions  ?  Still  less  was  it  his 
diity  to  submit  to  the  exercise  of  the  right  of  vi- 
sitation and  search,  (a  right  which  has  no  exis- 
tence in  time  of  peace,)  in  the  unlawful  manner 
in  which  it  was  attempted  to  be  exercised.* 

2.  It  was  insisted,  that  if  the  search  and  ex- 
amination had  been  made  in  a  lawful  and  delibe- 
rate manner,  it  must  have  resulted  in  a  conviction 

a  1  Rather.  372—377.  398. 180.     Puffend.  I.  2.  c.  5.  §  6.  8. 
b  2  Azuni,  205.     1  Mason's  Rep.  24.    The  George. 
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1826.  of  the  innocence  of  the  Portuguese  ship,  and 
^jJ^^JJ^her  consequent  immediate  liberation.  As,  in 
na  Flora,  this  case,  simple  reparation  only  was  sought, 
and  not  vindictive  damages,  it  was  considered 
sufficient  to  refer  to  the  case  of  the  Appollon, 
where  it  was  laid  down  by  this  Court,  that,  ex- 
cept in  cases  of  captures  jure  belli,  or  on  exemp- 
tion expressly  created  by  statute,  even  probable 
eause  will  not  excuse  from  simple  reparation.' 
But,  there  must,  in  every  case,  be  probable  cause 
to  justify  the  seizure.* 

3.  But,  it  was  further  contended,  that  the  sub- 
sequent detention  and  sending  in  of  the  ship  for 
adjudication,  was  wholly  unjustifiable,  and  sub- 
jected the  seizor  to  damages.  Even  the  harsh 
and  unbending  rules  of  prize  law  render  the  cap- 
tors liable  to  costs  and  damages  whenever  the 
evidence  of  the  neutrality- of  the  ship  and  cargo 
exists  on  board,  unless  it  is  afterwards  shown  to 
be  enemy's  property,  or  to  have  been  guilty  of 
some  unneutral  conduct,  rendering  it  liable  to 
confiscation/  But  yet  there  was  a  distinction 
between  a  right  to  seize  and  examine,  and  a  right 
to  capture.  The  right  to  detain  and  send  in  for 
adjudication,  did  not  necessarily  follow  from  a 
seizure  and  examination,  which  might  have  been 
warranted  by  the  circumstances,  but  which  had 
not  resulted  in  showing  that  there  was  any  rea- 

a  9  Wheat .  Rep.  374. 

5  2  Crouch's  Rep.  64. 170.     3  Crunch's  Rep.  458. 

c  Wheat.  Capt.312.  Appx.  Croke.  Reply  to  Schlegal,  62. 
2  Azuni,  212.  1  DaU.  Rep.  183.  2  Wheat.  Rep.  333.  The 
Anna  Maria. 
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son  to  doubt  the  true  character  of  the  Portuguese     1 826. 
vessel,  and  the  innocence  of  her  conduct.     But,  J^^f^ 

ii  i  •  i  iT  i  The  Manan- 

at  all  events,  the  misconduct  of  the  master,  sup-  na  Flora. 
posing  it  to  be  ever  so  aggravated,  could  not 
affect  the  owners  of  the  ship  and  cargo,  whose  agent 
he  was,  for  ordinary  civil  purposes,  but  not  so 
as  to  subject  their  property  to  loss  or  injury  by 
his  unlawful  acts.  And  for  the  losses  accruing 
by  the  detention  of  the  ship  and  cargo  in  port, 
after  it  was  satisfactorily  ascertained  that  they 
could  not  be  proceeded  against  by  the  seizors, 
there  was  still  less  reason  to  doubt  the  right  of 
the  claimants  to  recover  damages." 

4.  The  charge  that  the  Portuguese  ship  had 
attempted,  or  committed,  a  piratical  aggression 
or  restraint,  within  the  act  of  Congress,  was  con- 
sidered as  negatived  by  the  restitution,  with  the 
consent  of  the  captors,  in  the  Court  below.  What- 
ever might  be  the  nature  or  degree  of  the  of- 
fence meant  to  be  defined  by  the  act,  it  must  be 
piratical ;  and  all  the  authorities  define  piracy 
to  be  a  robbery,  or  forcible  depredation  on  the 
high  seas ;  and  they  all  concur,  that  a  bare  as- 
sault, without  taking  or  pillaging  something,  does 
not  constitute  this  crime.*  If  the  act  of  Con- 
gress goes  beyond  this  definition,  it  is  not  war- 

a  2  Bro.  Civ.  Sf  Adm.  Law,  210.  5  Rob.  40.  The  St.  Juan 
Baptista.  4  Rob.  58.  The  Zee  Star.  3  Doll  Rep.  333.  2  Wheat. 
Rep.  Appz.  12. 

b  2  Woodti.  140.  2  Azuni,  351.  Bynk.  Q.  J.  Pub.  Dupon- 
ceau's  transl  127.  note.  2  Bro.  Civ.  $  Adm.  Law,  462.  1  Sir 
L.  Jenkins'  Life,  &c.  91 .  5  Wheat.  Rep.  1 6l .  3  Wheat.  Rep. 
641. 

Vol.  XI.  2 


10  CASES  IN  THE  SUPREME  COURT 

1826.    ranted  by  the  law  of  nations,  and  cannot  give 
^7T^  jurisdiction  to  the  tribunals  of  this  country  over 
na  Flora,   the  persons  and  property  of  foreigners. 

Mr.  Blake,  for  the  respondents,  made  three 
points : 

(1.)  The  captors  were  justifiable,  under  all  the 
circumstances  of  the  case,  in  subduing  and 
taking  possession  of  the  Portuguese  ship. 

(2.)  They  were  justifiable  in  sending  her  in 
for  adjudication. 

(3.)  There  was  probable  cause  of  seizure  and 
sending  in  for  adjudication. 

1.  Even  the  sentence  of  the  District  Court 
admits  that  Captain  Stockton  was  not  liable  to 
damages  for  the  mere  act  of  subduing  and  seiz- 
ing the  ship.  She  had  committed  a  hostile  and 
piratical  aggression  on  a  public  vessel  of  the 
United  States  in  time  of  peace.  The  learned 
counsel  here  entered  into  an  able  and  elaborate 
argument  upon  the  evidence,  to  show  that  the 
first  aggression  was  committed  by  the  Portu- 
guese ship,  and  that  it  was  not  justified  or  ex- 
cused by  the  conduct  of  the  Alligator.  It  was  a 
predetermined,  deliberate,  and  wanton  attack; 
not  an  accidental  rencounter,  nor  the  result  of 
any  mistake.  It  was  an  act  of  private  war,  and 
the  onus  probandi  is  on  the  claimant  to  show 
that  it  was  authorized  by  the  law  of  nations.  Ad- 
mitting even  that  the  Alligator  pursued  the  Por- 
tuguese vessel,  she  had  an  unquestionable  right 
to  approach  her  in  time  of  peace ;  and  an  attempt 
to  exercise  the  right  could  not  be  construed  into 
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an  act  of  hostility,  or  warrant  the  use  of  force  to  1 826. 
prevent  it.  As  the  ocean  is  the  common  pro-  mJ^JJ^JJ^. 
perty  of  all  nations,  every  nation  has  a  right  to  na  Flora, 
its  free  use,  and  no  one  can  claim  the  exclusive 
control  of  a  larger  portion  than  is  sufficient  for 
the  purposes  of  its  own  movements.  The  regu- 
lations as  to  keeping  out  of  cannon  shot,  and 
sending  a  boat  on  board,  are  applicable  only  to  a 
state  of  war,  and  to  the  exercise  of  the  bellige- 
rent right  of  search,  which,  it  is  admitted,  does 
not  exist  in  time  of  peace.  Indeed,  these  regu- 
lations are  the  creatures  of  conventional  law, 
and  bind  those  nations  only  between  whom  they 
are  established  by  special  treaty.  But  the  Alli- 
gator was  a  public  armed  ship,  belonging  to  the 
navy  of  the  United  States,  and  sent  out  to  cruize 
against  pirates  and  slave  traders,  under  the  diffe- 
rent acts  of  Congress  passed  for  the  suppression 
of  these  offenders.  Captain  Stockton  was  au- 
thorized by  these  laws,  and  his  instructions  under 
them,  to  seize  and  subdue  all  vessels  and  persons 
offending  against  them,  wherever  they  might  be 
found.  If  every  vessel  on  the  ocean  has  a  right 
to  draw  around  her  a  magic  circle,  and  to  pre- 
vent by  force  the  approach  of  all  others,  it  is  ob- 
vious that  the  acts  of  Congress  must  remain  a 
dead  letter,  since  they  could  not  be  executed 
without  approaching  sufficiently  near  to  ascertain 
the  probable  character  of  the  vessel.  The  act 
of  heaving  to,  on  the  part  of  the  Marianna  Flora, 
indicated  either  a  desire  to  speak  the  Alligator, 
or  to  get  the  weather  gage  for  the  purposes  of 
annoyance ;  and,  in  cither  case,  it  was  the  duty 
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1826.  of  Captain  Stockton  to  change  his  course,  and 
.^Tfaria^-  overhaul  the  Portuguese  ship.  But  the  circum- 
na  Flora,  stance  of  the  hostile  guns  which  were  soon  af- 
terwards fired  from  the  M arianna  Flora,  without 
hoisting  any  national  flag,  made  it  still  more  im- 
peratively his  duty  to  approach  her  ;  and  had  he 
avoided  the  rencounter,  he  could  not  have  justi- 
fied his  conduct  to  his  government  and  his  coun- 
try. He  had  a  right,  then,  to  pursue  and  cap- 
ture, founded  upon  the  act  of  Congress,  and  his 
instructions.  He  was  justified  in  considering 
the  ship  as  having  not  only  attempted,  but  as 
having  actually  committed,  a  piratical  restraint 
and  aggression,  within  the  meaning  of  the  act. 

But,  independent  of  the  authority  derived  from 
this  statute,  he  was  justified  in  pursuing  and  sub- 
duing the  aggressor,  upon  the  more  general 
grounds  of  natural  and  public  law.  The  right 
of  freely  navigating  the  ocean,  and  of  self-de- 
fence, of  repelling  force  by  force,  was  common 
to  both  vessels.  The  Alligator  was  not  bound 
to  decline  the  combat  by  flight.  In  the  expres- 
sive words  of  Baron  Puffendorf,  "  in  a  state  of 
nature,  the  aggressor  hath  no  right,  by  which 
the  other  party  is  bound  to  decline  his  violence, 
rather  than  oppose  it;  and  the  reason  why  a 
man,  under  his  natural  condition,  sometimes 
chooses  rather  to  fly  than  fight,  is  not  out  of  any 
favour  to  him  who  sets  upon  him,  but  because 
he  thinks  it  more  convenient  for  his  own  affairs 
to  fly,  like  hares,  whose  armour  is  in  their  feet  "a 

a  L.  2.  c.  13.8. 14. 
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This  doctrine  has  reference  to  the  condition  of  1826. 
man  in  a  state  of  nature ;  and  such  was  the  con-  ^^m^S^. 
dition  of  the  parties  now  before  the  Court,  when  n*  Flora, 
upon  the  ocean,  and  waging  war  with  each  other. 
The  vindices  injuriarum  were  not  there,  and 
each  party  became  of  necessity  his  own  avenger 
and  judge.  As  to  the  Alligator  not  firing  a  gun 
in  affirmance  of  her  flag,  it  cannot  surely  be  pre- 
tended that  such  an  idle  ceremony  could  give  any 
additional  assurance  that  she  was  what  she  pre- 
tended to  be,  or  that  the  general  law  of  maritime 
states  requires  any  such  ceremony.  It  may  be 
the  particular  usage  of  Spain  and  Portugal,  and 
it  may  have  been  adopted  between  some  other 
nations  as  a  part  of  the  conventional  law ;  but  it 
has  reference  exclusively  to  a  state  of  war,  and 
is  a  mere  regulation  of  the  exercise  of  the  belli- 
gerant  right  of  visitation  and  search. 

Still  less  can  it  be  maintained  that  the  Portu- 
guese had  reasonable  grounds  to  suspect  that  the 
Alligator  was  a  pirate,  and  had  hostile  designs 
upon  his  ship,  and,  therefore,  he  had  a  right  to 
attack  and  destroy  her.  The  analogies  of  the 
municipal  law  may  assist  to  illustrate  this  branch 
of  the  inquiry.  What  degree,  or  what  grounds 
of  fear  of  bodily  harm,  will  justify  an  act  that 
may  result  in  the  destruction  of  human  life,  is,  . 
in  some  cases,  a  question  of  great  delicacy  and 
difficulty.  By  the  rules  of  the  common  law,  the 
rights  of  the  party  assailed  are  confined  within 
very  narrow  limits.  The  danger  must  be  mani- 
fest, impending,  and  almost  unavoidable.  But 
the  writers  on  natural  law  may,  perhaps,  on  this 
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.  1&2&  occasion,  be  more  properly  cited ;  and  the  fol- 
m^J£^_  lowing  passage  from  Puffendorf  affords  the  full- 
n*  Flora,  est  illustration  of  the  principles  applicable  to 
this  subject.  "  Sometimes,"  says  he,  <'  a  doubt 
has  arisen  whether,  if  one  assault  me,  by  mis- 
take, without  any  evil  design,  but  with  intent  to 
employ  his  force  against  another,  I  may  kill  him 
in  my  own  defence.  Grotius  makes  this  clear 
in  the  affirmative.  (De  J.  B.  acP.  lib.  11.  c.  1. 
s.  2.)  Inasmuch  as  nature  obliges  us  to  maintain 
peace  with  others,  it  may,  and  ought  to  be  pre- 
sumed, that  every  one  will  fulfil  this  obligation, 
unless  he  give  manifest  evidence  of  contrary  de- 
signs.9' "  But  now,  (speaking  of  timely  prepa- 
rations for  self-defence,)  though  my  providing 
thus  far  for  my  security  can  be  injurious  to  none, 
yet,  before  I  can  actually  assault  another  under 
colour  of  my  own  defence,  I  must  have  tokens 
and  arguments  amounting  to  a  moral  certainty 
that  he  entertains  a  grudge  against  me,  and  has 
a  full  design  of  doing  me  a  mischief,  so  that,  un- 
less I  prevent  him,  I  shall  immediately  feel  his 
stroke.  Among  these  tokens  and  signs  giving 
me  a  right  to  make  a  violent  assault  upon  ano- 
ther man,  I  must  by  no  means  reckon  his  bare 
superiority  to  me  in  strength  and  power.  'Tis 
a  very  gross  way  of  philosophizing  which  some 
men  have  got,  when  they  tell  us,  by  way  of  ad- 
vice, '  He  that  is  able  to  hurt  you,  undoubtedly 
is  willing,  and,  therefore,  without  further  warn- 
ing, down  with  him.9  This  kind  of  doctrine  is 
manifestly  destructive  of  all  social  commerce 
among  men,  and  the  authors  commonly  cited  in 
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defence  of  it,  either  are  such  whose  character    1826. 
prevents- their  authority,  or  else,  in  the  passages  ^JJ^JJ^JJ^ 
alleged  from  them,   they  speak  only  of  precau-    naFlowt. 
tion  in  our  dealing  with  those  who  have  given  lis 
sufficient  tokens  of  their  resolution  to  hurt  us."* 

The  application  of  these  principles  to  the  case 
now  in  judgment,  is  too  plain  to  require  illustra- 
tion, and  seems  to  leave  no  doubt  that  the  re- 
spondents are  fully  justified  as  to  the  act  of  sub- 
duing and  capturing  the  appellant's  ship. 

The  counsel  also  commented  upon  a  passage 
from  Albericus  GentiUs,  which  had  been  relied 
on  by  the  learned  Judge  of  the  District  Court  as 
supporting  his  decree,  but  which,  it  was  contend- 
ed, had  been  misunderstood ;  and,  at  all  events, 
was  but  the  opinion  of  a  private  individual  against 
the  solemn  judgment  of  a  Court  of  justice  in  a 
case  analogous  to  that  now  in  discussion.* 

a  Pujfend.  1.  2.  c.  5.  s.  6. 

b  Albericus  Gentility  Hispanicm  Advocationis,  c.  27. 

Albericus  Gentilis  is  justly  regarded  as  one  of  the  founders  of 
the  modern  law  of  nations.  He  was  born  in  the  March  of  Anco- 
na,  in  the  year  1550,  and  left  Italy  with  his  father,  an  eminent 
physician,  who  was  obliged  to  fly  from  that  country  on  account  of 
his  religious  opinions.  The  son  afterwards  established  himself  in 
England,  where  he  obtained  a  chair  of  professor  of  the  civil  law 
at  Oxford,  in  1582,  and  died  at  London  in  1608.  His  works  are, 
De  Jure  BetH,  in  three  books ;  De  Criminal  Lesce  Afqjestatis  ; 
De  Nuptiis;  Comment,  ad.  L,  3.  Cod.  de  Professoribus  et  Me- 
dicis;  and  the  work  above  referred  to,  Hipanicce  Advocationis^ 
which  is  a  collection  of  opinions  given  by  him  as  the  counsel  of  Spa- 
nish claimants  in  the  English  Courts  of  prize,  and  may  be  consider- 
ed as  the  earliest  reports  of  adjudged  cases  of  maritime  law.  (Afo- 
reri,  Did.)  "Albericus  Gentilis,"  says  Sir  James  Mackintosh, 
"  was  certainly  the  forerunner  of  Grotius.    The  opinion  enter- 
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1826.         2.  The  captors  were  equally  justifiable  in  send- 
r^jJ^^T^ing  her  in  for  adjudication.     It  was  the  exercise 

na  Flora. 

tained,  at  the  time,  of  the  difference  between  them,  will  be  seen  in 
the  following  words  of  Zouch,  the  pupil  and  successor  of  Gentilis 
at  Oxford.  *  He  chiefly  followed  Albericus  Gentilis,  and,  Hugo 
Grotius,  of  whom  the  former  justifies  all  his  positions  by  authori- 
ties of  law,  the  latter  tried  his  doctrines  by  the  test  of  reason.9 " 
Edinb.  Rev.  vol.  27.  No.  53.  art.  9* 

Singular  mutability  of  human  opinions !  Nearly  all  the  writers  * 
cited  by  Gentilis  are  now  forgotten ;  he  himself  is  hardly  known 
except  by  name ;  even  Grotius  is  little  read,  and,  however  exten- 
sive the  effects  of  his  great  work  on  his  own  age,  it  is  now  consi- 
dered as  resting  more  on  the  authority  of  the  innumerable  writers 
of  every  age  and  nation  cited  by  him,  than  on  original  principles, 
or  the  deductions  of  reason.        , 

The  editor  has  supposed,  that  the  following  translation  of  the 
passage  from  Gentilis,  above  referred  to,  would  not  be  unaccepta- 
ble to  the'reader. 

"  Concerning  an  English  vessel  which  fought  with  a  Tuscan, 
and  was  taken.  . 

"  An  English  ship  was  captured  by  a  Tuscan,  after  an  engage- 
ment, and  confiscated.  The  Florentine  Judges  state,  as  the  ground 
of  this  decree,  that  the  English  ship  was  the  aggressor,  and  that 
the  Florentine  acted  only  in  necessary  defence.  With  submission, 
your  honours,  I  will  reply,  that  your  premises  are  void  of  proba- 
bility, your  conclusion  of  truth.  For  instance;  he  is  presumed 
the  aggressor,  who  supposed  himself  injured;  in  such  a  case, 
where  it  is  a  question  of  intention,  opinion  is  sufficient.  The 
Tuscan  may  have  supposed  himself  injured  by  the  commerce  of 
the  English  with  the  Turks.  [Therefore,  the  Tuscan,  not  the 
Englishman,  was  the  aggressor  .J  Again  £  he  is  presumed  the 
aggressor  who  lies  tn  wait,  in  arms.  Such  was  the  case  of  the 
Tuscan,  who  (as  appears  from  what  he  had  done  to  other  vessels 
of  ours)  was  cruizing  for  our  merchantmen  in  that  trade.  Again  ; 
he  is  presumed  the  aggressor,  who  is  superior  in  strength.  And 
who  does  not  see  the  Tuscan  vessel  of  war  was  stronger  than  our 
merchantman  ?  Again ;  he  is  presumed  the  aggressor,  who,  being 
armed,  is  accustomed  to  conflicts.  Does  this  character  also  suit 
the  merchantman,  or,  rather,  the  cruizer?    Finally;  he  is  pre- 
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both  of  a  right  and  a  duty.     Taking  it  for  grant-     1826. 
ed,  that  there  was  a  right  to  subdue,  and  to  cap-  mJJ^JJ^JJJ^ 

na  Flora. 
eumed  the  aggressor,  who,  under  the  circumstances  already 
stated,  conquers.    And  which  is  he  ?     Why  do  we  ask ;  the  de- 
cree of  condemnation  declares  that  the  Tuscan  first  fired  twice  on 
the  Englishman. 

"  Again  ;  did  not  the  Tuscan  begin  the  battle  f  He  is  consi- 
dered as  beginning  who  has  provoked  to  the  battle,  to  hostility  ; 
and  he  is  considered  principal  in  the  crime,  with  whom  the  malice 
began,  and  to  him,  as  the  aggressor,  are  justly  imputed  the  conse- 
quences. And  will  those  Judges  tell  me,  that  it  is  a  practice  and 
sign  of  amity  to  fire  once  and  again  ?  It  is  the  custom  of  a  ship 
of  war  bailing  another  vessel,  and  assuming  this  authority.  The 
Tuscan  vessels  practised  this  at  that  time,  and  in  other  cases. 
Then,  the  defence  of  the  English  was  against  a  claim  of  autho- 
rity, against  threats.  The  object  of  the  Tuscans  was  to  search 
our  ship,  as  appears  from  their  transactions  with  others;  they 
came,  therefore,  to  interrupt  our  navigation,  to  intercept  our  com- 
merce, as  appears  from  what  they  did  with  others.  Deeds  declare 
the  intention.  The  deed  of  the  Tuscans  was  unlawful,  if  a  bunts- 
man  cannot  lawfully  enter  another  man's  farm  without  the  owner's 
permission ;  if  it  is  unlawful  to  injure  an  enemy,  in  a  neutral  terri- 
tory,, and  if  territory  in  this  respect  differ  not  from  jurisdiction. 
Neither  shall  the  custom  above  alluded  to  (if  ever  any  where  so 
received)  be  now  obtruded  upon  me  as  a  law  of  the  sea  relative  to 
the  power  of  ships  of  war;  for,  although  the  custom  may  be  ad- 
mitted on  the  shores  of  the  prince  to  whom  the  vessel  belongs,  it 
cannot  in  other  seas.  Nor  let  us  regard  the  opinion  of  those  cus- 
tomary jurists,  but  adhere  to  those  who  proceed  on  general  princi- 
ples. [They  teach  that]  The  defence  of  the  English  was  just  Rear- 
ing an  attack.  And  the  bare  preparation  of  another  against 
one  giving  me  a  right  to  assault  and  slay  him.  In  fact,  I  am  not 
obliged  to  wait  till  lam  assailed.  I  have  a  right  to  commence. 
This  is  the  opinion  more  favourable  to  humanity,  and  proved  from 
facts  on  trial,  and  is  also  confirmed  by  all  the  writers.  '  We  must 
go  to  meet  the  assault,  [say  they,]  not  only  that  which  actually 

exists,  but  that  which  may  take  place' 
Vol.  XI.  3 
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1826.    ture,  the  right  to  send  in  for  adjudication  follows 
^J^ji^IJJ,.  M  a  corollary.  The  right  to  seize  depended  upon 

na  Flora. 

"  The  defence  of  the  English  was  justifiable  even  oo  the  behalf  of 
the  Turks,  who  were  to  suffer  injury  from  the  Tuscans  in  our  ship. 
-For,  an  injury  is  done  to  us,  which  is  done  to  another  in  our  house; 
and  a  ship  is  compared  to  a  house.  So,  an  injury  done  to  a  fellow 
traveller,  is  done  to  us.  It  was,  therefore,  commendable  for  us  to 
defend  those  whom  we  had  undertaken  to  carry.  Nay,  we  our- 
selves were  entitled  to  be  spared,  although  carriers  [of  enemy's 
property,  simply  as  such]  should  not  be  so  entitled.  It  was  still 
necessary  for  us  to  defend  ourselves,  through  fear  lest  we  should 
suffer,  by  being  confounded  with  the  Turks,  and  by  a  wish  to  save 
our  own  property.  Thus,  in  a  case  still  harder  to  defend,  Cra- 
vetta  held,  when  a  city  shut  its  gates  on  its  lord,  through  fear  of 
being  ravaged,  and  for  the  sake  of  preserving  its  property,  and  in 
order  that,  with  a  few  guilty,  the  remaining  innocent  might  not  be 
confounded. 

u  If,  then,  it  was  a  defence  of  ourselves,  and  a  just  defence,  the 
attack  of  the  Tuscans  must  have  been  unjust.  But,  grant  that 
their  attack  was  just.  Certainly,  in  the  doubtful  conlict  of  just 
attack,  and  just  defence,  every  one  will  think  the  defence  entitled 
to  favour.  There  are  all  degrees  of  just,  equitable,  and  favoured, 
and  that  which  is  more  just,  is  to  be  preferred  to  that  which  h  less 
so.  But,  grant  that  the  assault  was  on  our  ride,  and  that  it  was 
unjust.  Shall  a  stipulated  surrender  avail  us  nothing?  They 
are  not  regarded  as  captured,  who  have  surrendered,  even  from 
extreme  necessity. 

"  But,  grant  that  they  were  captured,  are  persons  and  property 
captured  the  perquisites  of  the  captor  ?  On  this  supposition, 
there  is  a  kind  of  war  between  us  and  the  Tuscans,  and  this  a  bat- 
tle between  enemies,  which,  therefore,  must  be  adjudged  by  the 
public  rules  of  war,  and  not  those  of  pirates  and  murderers.  The 
most  learned  Alciati  is  to  the  contrary,  and  the  plainest  law  teaches 
that  neither  captured  persons  nor  goods  accrue  to  the  captor. 

"  But,  grant  that  captured  goods  do  accrue  to  the  captor;  the 
goods,  in  this  case,  did  not  belong  to  the  combatants ;  and  the  deed 
of  these  mariners  must  not  prejudice  the  owners.     The  mariners 
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the  fact  of  the  offence  committed  by  the  captured  1826. 
vessel.  The  captors  had  no  authority  to  apply  f^^^m 
the  law  to  the  fact,  to  sit  in  judgment  upon  the  na  Flora, 
case,  and  to  inflict  summary  justice  on  the  offend- 
er. Still  less  could  the  commander  of  a  public 
ship  be  expected  to  assume  the  responsibility  of 
suffering  the  offender  to  escape.  It  was  appa- 
rently a  piratical,  or,  at  least,  a  hostile  aggression 
against  the  law  of  nations,  which  had  been  com- 
mitted upon  a  public  vessel  of  the  United  States. 
It  is  not  essential  to  constitute  the  piratical  re- 
straint and  depredation,  which  is  meant  to  be 
punished  by  the  act  of  Congress,  that  there 
should  be  an  intent  to  rob  or  plunder.  Any  wan- 
ton attack  on  a  vessel,  on  the  high  seas,  and  espe- 
cially an  attack  with  an  intent  to  sink  the  vessel, 
and  destroy  the  lives  of  the  officers  and  crew,  is 
clearly  within  the  letter  and  the  spirit  of  the  act. 
If  a  homicide  had  been  occasioned  by  this  aggres- 
sion, it  could  not  be  considered  as  justifiable  or 
excusable,  upon  the  principles  of  the  criminal 
code  of  this,  or  any  other  civilized  country ;  and 
not  being  justifiable  or  excusable,  it  would  be  a 

are  not  to  be  understood  to  have  done  wrong  by  the  ordet  of  the 
owners j  nor  the  latter  to  have  given  orders  otherwise  than  accord- 
ing to  mercantile  usage.  '  The  owners  must  not  suffer,  although 
the  mariners  shonld  say  they  had  acted  according  to  orders.' 

"  See  how,  even  in  the  liberal  concessions  I  have  made  in  the 
defence,  the  mariners  would  hardly,  be  responsible,  the  owners  not 
at  alL  But,  since  the  defence  of  the  mariners  was  on  every  prin- 
ciple just,  what  follows  but  that  the  Tuscans  should  restore  to  us, 
as  to  persons  plundered,  every  thing  taken  away,  with  damages, 
costs,  interest,  profits,  &c.  to  the  last  farthing." 


20  CASES  IN  THE  SUPREME  COURT 

1826.  case  of  murder,  and  if  a  case  of  murder,  of  pi- 
TfoM^m  ratical  murder.  Now,  if  the  act  attempted  to  be 
na  Flora,  done  would  have  been  piratical,  the  attempt  also 
was  piratical.  It  may,  indeed,  be  said,  that  the 
act  of  Congress  is  broader  than  the  rule  of  inter- 
national law  on  this  subject ;  that,  by  the  law  of 
nations,  an  attempt  to  commit  a  piracy  is  not  a 
piracy ;  and,  therefore,  the  detention  and  sending 
in  for  adjudication  was  unlawful.  Supposing 
this  to  be  so,  argumenti  gratia,  still  the  judicial 
tribunals  of  this  country  are  bound  to  protect  the 
officer  who  acts  under  it,  and  in  obedience  to  it. 
This  very  question  of  an  apparent  collision  be- 
tween the  law  of  nations  and  a  municipal  ordi- 
nance, was  presented  to  the  mind  of  that  great  man 
who  presides  in  the  British  High  Court  of  Admi- 
ralty, in  the  memorable  case  of  the  orders  in 
council,  and  disposed  of  without  hesitation  or 
difficulty,  upon  the  plain  and  intelligible  ground, 
that  he  could  not  presume  the  prize  ordinances 
of  his  own  country  to  be  repugnant  to  the  law 
of  nations/ 

But,  supposing  it  not  to  be  a  piratical  aggres- 
sion, or  an  attempt  to  commit  one,  still  it  was  an 
act  of  deliberate,  wanton,  flagrant  hostility,  com- 
mitted against  the  law  of  nations,  and  the  rights 
of  this  country  as  one  of  the  community  of  na- 
tions. For  such  an  offence  there  must  be  some 
punishment,  and  the  appropriate  penalty  inflict- 
ed in  analogous  cases,  is  that  of  confiscation. 
Thus,  in  the  case  of  the  Annef  this  Court  con- 

a  Edw.  Adm.  Rep.  311.     The  Fox. 
b  3   Wheat.  Rep.  435. 


k 
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demned,  as  prize  of  war,  enemy's  property  taken     1826. 
within  neutral  jurisdiction,  upon  the. ground,  th&t  xhT>lairS»- 
the  captured  vessel  had  made  the  first  attack   na  Flora, 
upon  the  captor,   and,  by  this  act  of  aggression 
on    the    other   belligerant,    had    disturbed  the 
state  of  peace  which  is  always  supposed  to  ex- 
ist in  a  neutral  port. 

3.  There  was  probable  cause,  such  as  will  ex- 
empt the  captors  from  damages.  Probable  cause 
is,  where  a  seizure  is  made  under  circumstances 
which  warrant  suspicion,  and  upon  evidence  less 
than  that  which  would  justify  condemnation." 
No  case  can  be  shown  where  a  Court  of  the  law  • 
of  nations  has  decreed  damages  merely  for  bring- 
ing in  for  adjudication,  if  the  original  seizure  was 
justifiable,  unless  under  peculiar  circumstances 
not  affecting  the  principle,  or  its  application  to 
the  present  case.  The  learned  counsel  here 
cited  and  classified  all  the  cases  to  be  found  in 
the  English  books,  where  damages  had  been 
given  or  refused ;  and  deduced  from  them  the 
general  inference,  that  wherever  there  is  proba- 
ble cause  for  the  original  seizure,  the  captors 
are  only  liable  to  make  simple  restitution,  even 
if  upon  adjudication  it  turns  out  that  their  suspi- 
cions were  groundless.* 

a  7  Cranch9$  Rep.  348.    Locke  v.  United  States. 

o  The  three  classes  of  cases  affecting  this  question,  ajre? 
(1.)  Where  damages  have  been  given  or  refused  on  restitution. 
(2.)  Where  compensation  has  been  given,  or  refused,  the  prize 
being  last  in  the  hands  of  the  captors.  (3.)  Where,  although 
restitution  was  decreed,  the  captors  have  been  allowed  their  costs 
and  expenses. 

I.  In  the  Corier  Maritimo}(l  Rob.  287«)  demurrage  was  given 
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1826.        As  to  the  decision  of  this  Court  in  Murray  v* 
T^tUx!™-  The   Changing  Betsey,*  it  is  affirmed  by  Mr. 

Da  Flora. 

for  unnecessary  detention,  and  unjustifiable  delay  in  proceeding  to 
adjudication.  In  the  Zee  Star,  (4  Rob.  J\ .)  demurrage  was  given 
to  the  claimants,  and  costs  and  expenses  refused  to  the  captors, 
(which  are  usually  allowed  even  on  restitution,)  for  improper  delay 
in  proceeding  to  adjudication.  In  the  Triton,  (4  Rob.  78.)  costs 
and  damages  were  given  to  the  claimant  of  the  goods,  and  demur- 
rage for  the  ship,  for  seizure  on  an  insufficient  ground.  In  the 
Madonna  del  Burno,  (4  Rob.  169.)  all  the  circumstances  concur- 
red of  a  seizure  originally  unjustifiable,  protracted  detention,  and 
improper  delay  in  proceeding  to  adjudication  :  costs  and  damages 
-were  given.  The  Pe  <cock>  (4  Rob.  1 85.)  was  the  case  of  an  un- 
justifiable detention  of  the  prize  vessel,  carried  into  Lisbon,  and 
delay  in  bringing  her  home  to  England  for  adjudication.  The 
JPiUulmsburg,  (5  Rob.  143.)  demurrage  allowed,  and  the  ex- 
penses of  the  application  given  against  the  captors,  for  loss  arising 
from  his  not  bringing  the  captured  vessel  to  the  most  convenient 
port  for  udjudii  at  ion,  within  the  meaning  of  the  prize  act.  In 
the  Zacheman,  (5  Rob.  152.)  which  was  a  mistake  as  to  the  law  of 
contraband  under  the  Swedish  treaty,  and  the  seizure  was  pro* 
nounced  perfectly  justifiable,  demurrage  was  allowed  for  unreason- 
able delay.  The  Anna,  (5  Rob  332.)  was  a  case  of  restitution, 
with  costs  and  damages,  for  a  violation  of  the  neutral  territory  of 
the  United  States.  The  seizure  itself  was  pronounced  to  be  un- 
justifiable, and  costs  and  damages  were  given,  because  the  prize 
ship  was  improperly  brought  from  the  mouth  of  the  Mississippi  to 
England  for  adjudication,  instead  of  being  carried  into  one  of  the 
West  India  islands.  In  the  Washington,  (6  Rob.  275.)  damages 
were  given  for  bringing  the  vessel  to  an  inconvenient  port.  The 
Acteon  (2  Dods.  48.)  was  an  American  ship  sailing  under  a  license, 
unlawfully  seized  and  burnt.  The  St.  Antonio  {Acton,  113.) 
was  sailing  under  a  license  to  enter  the  port  of  Holland,  but  was 
'  seized  under  suspicion  of  an  intention  to  go  to  a  French  port.     On 

bringing  in,  the  captors  offered  to  liberate  on  payment  of  their  ex- 
penses, but  afterwards  retracted,  and  went  on  to  adjudication. 
a  2  Cranch9*  Rep.  116. 122. 
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Dallas,  arguendo,  as  a  general  principle  of  ma-     1826. 
ratime  law,  that  probable  cause  will  justify  a  ma-  »^m^£, 
line  seizure,  is  not  denied  by  the  opposite  coun-   aa  Flora, 
sel,  and  is  impliedly  conceded  by  the  Court  in  its 
judgment,  the  whole  scope  of  which  goes  upon 

There  was  a  decree  of  restitution,  and  the  claimants  appealed  to 
the  Lords  for  costs  and  damages ;  the  appeal  was  rejected,  and 
the  claimants  condemned  to  pay  the  costs  of  the  appeal.  In  the 
Catharina  Elizabeth,  (Acton,  309.)  costs  and  damages  were  given 
by  the  Lords  for  carrying  the  captured  vessel  to  an  inconvenient 
port.  In  the  Louis,  (2  Dod*.  210.)  damages  were  refused  by  Sir 
W.  Scott,  although  he  held  the  seizure  clearly  illegal,  it  being  a 
case  of  the  first  impression. 

II.  The  rule  on  the  subject  of  compelling  the  captors  to  pro* 
ceed  to  adjudication,  where  the  property  is  lost  in  their  hands,  is, 
that  where  the  seizure  is  unjustifiable,  the  captor  is  answerable  for 
every  loss  or  damage.  In  cases  of  justifiable  seizure,  he  is  respon- 
sible for  due  diligence  only,  and  is  held  to  simple  restitution  in 
value. 

Hie  Carolina,  (4  Rob.  255.)  was  a  neutral  ship  which  had 
been  employed  in  carrying  French  troops  to  Egypt,  aud  was  taken 
coming  away.  Had  she  been  taken  in  actual  delicto,  she  would 
have  been  liable  to  condemnation.  The  captors  were  held  exempt, 
not  only  from  costs  and  damages,  but  from  restitution  in  value,  the 
ship  having  been  lost  while  in  their  possession  by  stress  of  weather. 
In  the  Wilkain,  (6  Rob.  31 6.)  the  original  seizure  was  held  justifi- 
able, but  restitution  in  value  was  decreed  for  a  loss  occasioned  by 
not  taking  a  pilot  on  board,  but  no  damages  were  given.  In  the 
Der  Mohr,  (3  Rob.  129.)  the  original  seizure  was  considered  as 
justifiable,  but  the  captors  were  held  responsible  to  make  restitu- 
tion in  value  (not  for  costs  and  damages)  on  account  of  the  loss  of 
the  vessel  by  the  ignorance  and  wilfulness  of  the  prize  roaster. 

HI.  In  general,  the  captors  are  allowed  their  expenses  and  costs 
on  restitution,  whenever  there  is  probable  cause  of  capture.  The 
lmna}  (3  Rob.  167.)  The  Principe,  (Edw.  70.)  The  only  ex- 
ceptions to  this  rule  are  where  there  has  been  some  negligence  or 
misconduct  on  the  part  of  the  captors.  There  are  a  great  number 
of  cases  on  this  head,  which  it  was  deemed  unnecessary  to  cite. 
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1826.  an  inference  of  fact  from  the  evidence,  that  there 
w^Tf^  was  not  probable  cause  of  seizure,  showing,  that 
na  Flora,  if  there  had  been,  damages  would  not  have  been 
given.  In  Little  v.  Bareme,*  the  Court  did  not 
deem  it  necessary  to  determine  whether  the  pro- 
bable cause  afforded  by  the  conduct  of  the  cap- 
tured vessel  to  suspect  her  of  being  an  Ameri- 
can, would  exempt  the  captors  from  damages, 
because  it  was  of  opinion  that  had  she  been  so, 
the  seizure  would  still  not  have  been  warranted 
by  the  law.  And  the  case  of  Malay  v.  Shattuckf 
was  the  application  of  the  ordinary  principle  of 
the  Prize  Court,  that  if  the  seizure  is  without 
probable  cause,  the  captors  are  liable  to  make 
restitution,  with  costs  and  damages,  even  if  the 
prqperty  be  lost  without  their  fault;  evidently 
implying,  that  if  there  had  been  probable  cause 
for  the  original  seizure,  they  would  not  have  been 
so  liable. 

Mr.  Webster,  on  the  same  side,  entered  into  a 
minute  examination  of  the  evidence,  in  order 
to  show  that  the  party,  who  was  in  fact  the 
wrong  doer,  and  the  aggressor,  now  appear- 
ed before  the  Court  in  the  character  of  a  plain- 
tiff, seeking  redress  for  a  supposed  injury  done  to 
himself.  It  had  been  said,  that  the  owners  of 
the  ship,  and  of  the  cargo,  were  not  to  be  held 
responsible  for  the  misconduct  of  the  master. 
There  were  two  answers  to  this  objection ; 
(1.)  That  it  was  not  the  captors  who  were  seek- 

a  2  Cranch's  Rep.  l69.  b  3  Cranch's  Rep.  438. 
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ing  to  punish  the  owners,  but  the  owners  who     1 826. 
were  seeking  compensation  against  the  captors  T^JT^_ 
for  the  consequences  of  the  misconduct  of  their    na  Fioia. 
own  agent.     (2.)  That  the  universal*  principle, 
applied  by  Courts  administering  the  law  of  na- 
tions, was  to  consider  the  thing  taken  in  delicto > 
as  responsible,  whether  it  was  the  property  of 
the  master,  or  of  others.     In  cases  of  blockade, 
of  contraband,  of  carrying  enemy's  property  with 
false    papers,    of   resistance    to   visitation  and 
search,  he  is  considered  as  the  agent  of  the  owner 
both  of  ship  and  cargo.     So,  also,  the  revenue 
laws,  from  the  necessity  of  the  case,  regard  him 
in  that  character,  and  subject  the  vessel  and  goods 
under  his  control  to  confiscation  for  his  unlawful 
acts.    In  every  case,  until  the  innocent  are  sepa- 
rated from  the  guilty,  until  examination  and  regu- 
lar adjudication  can  be  had,  the  law  is  compelled 
to  regard  the  ship,  and  every  thing  on  board,  as 
belonging  to  the  master. 

It  had  also  been  contended,  that  though  the 
original  seizure  might  be  justifiable,  the  captors 
were  liable  in  costs  and  damages  for  not  releas- 
ing the  vessel  after  she  was  subdued  and  seized. 
But  it  was  not  pretended  that  Captain  Stockton 
had  authority  to  punish  her  himself;  and,  there- 
fore, unless  the  Portuguese  ship  had,  notwith- 
standing all  that  had  happened,  a  clear  right  to  go 
off  with  impunity,  he  had  an  unquestionable  right 
to  send  her  in  for  adjudication.  If  she  had  a 
right  to  pursue  her  voyage,  she  would  have  had 
the  same  right  if  the  consequences  of  her  aggres- 
sion had  been  ever  so  calamitous ;  if  she  had 

Vol.  XI.  4 
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1826.    crippled  the  Alligator,  and  destroyed  half  her 
rpjj^jjj^  crew.    The  actual  consequences  being  less  ae- 
na  Flora,   rious,  do  not  affect  the  right,  though  they  may 
the  exercise  of  discretion.    But  we  have  nothing 
to  do  here  with  the  question  of  military  discre- 
tion.   The  captured  vessel  had  made  war.     She 
had  committed  what  was,  prima  facie,  a  pirati- 
cal restraint  and  depredation.     If  unexplained,  it 
was  piracy.    Whether  it  could  be  satisfactorily 
explained,  or  excused,  was  a  question  to  be  de- 
cided by.  the  civil  tribunals.     It  was  not  too  much 
to  say,  that  the  captors  had  here  something  of  a 
belligerant  right.    The  act  of  Congress  was  not 
a  mere  municipal  law ;  it  was  a  prize  ordinance. 
The  seizure  was  not  a  mere  municipal  seizure; 
War  against  pirates  existed,  and  the  act  was  in- 
tended to  define  who  should  be  treated  as  pi- 
rates.   And,  even  if  the  Court  should  now  be  of 
opinion,  that  the  captured  vessel  ought  not,  under 
all  the  circumstances,  to  be  sent  in,  still  the  ques- 
tion recurs,  whether  Captain  Stockton  might  not, 
at  that  time,  have  thought  otherwise.    He  was 
called  on,  suddenly,  to  decide  and  act  on  a  ques- 
tion full  of  difficulties,  and  which  has  occasioned 
no  little  embarrassment  to  the  civil  tribunals, 
with  all  the  advantages  of  a  deliberate  examina- 
tion.   Even  with  these  advantages,  the  learned 
Judges  of  the  Courts  below  have  differed  in  their 
judgments  upon  it ;  and  yet,  it  is  now  contend- 
ed, that  this  naval  commander  was  bound  to 
be  better  instructed  in  the  laws  than  those  whose 
peculiar  duty  it  is  to  study  and  expound  them. 
Upon  these  grounds  it  was,  that  Sir  W.  Scott 
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determined!  in  the  case  of  the  Louis,*  that  It  1826. 
being  a  case  prima  i/mpresrioms,  the  captors  J^^^ 
were  exempt  from  oosts  and  damages,  although  na  Flora, 
the  Court  was  clearly  of  opinion,  that  the  sei- 
zure itself  was  unjustifiable,  a  right  of  search  not 
existing  in  time  of  peace.  A  doubt  respecting 
the  true  construction  of  the  law,  is  as  reasona- 
ble a  ground  for  seizure,  as  a  doubt  respecting 
the  fact/  But,  here  was  doubt  respecting  both 
fact  and  law,  and  that  doubt  is  not  yet  cleared 
up.  The  capture  was  made  in  repelling  what 
appeared,  at  the  time,  to  be  an  act  of  piratical 
aggression.  It  has  turned  out  not  to  be  so,  after 
a  judicial  examination.  But,  the  question  is, 
what  it  appeared  to  be  rectttfi  facto.  It  cannot 
be  maintained,  that  an  habitual  course  of  pirati- 
cal depredation  is  necessary  to  constitute  the  of- 
fence of  piracy  A  single  act  of  piratical  ag- 
gression, stimulated  by  revenge,  twr  national  pre- 
judice, or  wanton  cruelty,  would  be  sufficient. 
The  act  of  Congress  evidently  supposes  it,  and 
is  in  conformity  with  the  public  law. 

It  had  also  been  argued,  that  this  was  a  muni- 
cipal seizure,  and  that  the  vessel  having  been  re- 
stored without  a  certificate  of  probable  csubc, 
costs  and  damages  followed  as  a  matter  of  course. 
But,  it  was  insisted,  that  municipal  seizures  are 
for  offences  within  our  own  territorial  jurisdic- 
tion, or  by  our  own  citizens  elsewhere.  Here, 
the  proceedings  are  under  the  law  of  nations ; 
and,  if  found  guilty,  the  property  would  be  con- 

a  2  Dods.  Rep. 210. 264.  b  5  Cranch's  Rep. 3D . 
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1826.  demned,  not  for  a  municipal  offence,  but  as  prize, 
^^J^and  distributed  as  prize.  And,  even  if  it  had 
na  Flora,  been  a  municipal  seizure,  it  could  not  be  admitted 
that  such  consequences  would  necessarily -follow 
in  every  case,  without  regard  to  its  circumstances. 
The  true  principle  applicable  to  seizures  of  every 
kind  was,  that  the  party  having  a  right  to  cruize, 
and  bring  in  some  vessels,  if  others  so  conduct 
as  to  give  themselves  the  character  of  those  who 
are  liable  to  capture,  they  would  be  entitled  to 
nothing  but  simple  restitution.  This  is  laid  down 
in  clear  and  satisfactory  terms  by  Sir  W.  Scott. 
"  The  natural  rule  is,  that  if  the  party  has  been 
unjustly  deprived  of  his  property,  he  ought  to  be 
put  as  nearly  as  possible  in  the  same  state  as  he 
was  before  deprivation  took  place ;  technically 
speaking,  he  is  entitled  to  restitution  with  costs 
and  damages.  This  is  the  general  rule ;  but,  like 
all  other  general  rules,  it  must  be  subject  to  mo- 
difications. If,  for  instance,  any  circumstances 
appear,  which  show  that  the  suffering  party  has 
himself  furnished  occasion  for  the  capture ;  if  he 
has,  by  his  own  conduct,  in  some  degree  contri- 
buted to  the  loss ;  then  he  is  entitled  to  a  some- 
what less  degree  of  compensation,  to  what  is 
technically  called  simple  restitution."* 

Mr.  Emmett,  for  the  appellants,  in  reply,  ar- 
gued, that  the  second  count  in  the  libel  filed  in 
the  Circuit  Court,  charging  a  hostile  aggression, 
was  inadmissible,  as  the  original  subject  matter 

a  The  Acteon,  2  Dodt.  Rep.  48. 
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of  the  suit  was  originally  cognizable  in  the  Dis-     1826. 
trict  Court,  (where  the  ship  and  cargo  had  been  r^^^^. 
acquitted  from  the  original  charge  of  a  piratical   na  Flora* 
aggression,)  and  to  allow  such  an  amendment 
would  be  to  institute  an  original,  and  not  an  ap- 
pellate proceeding,  in  the  Circuit  Court. 

The  appellants  were  entitled  to  damages  as 
claimed.  The  capturing  vessel  derived  her  right 
under  the  municipal  law.  The  piracy  alluded  to 
in  the  act  of  Congress  is  sea  robbery.  It  is  an 
act  to  protect  commerce  ;  and  the  history  of  the 
times  shows,  that  the  great  evil  to  be  remedied 
was  the  system  of  depredations  on  the  ocean. 
They  were,  indeed,  frequently  accompanied  with 
murder,  and  various  other  enormities.  But  these 
were  only  subservient  to  the  system  of  plunder, 
and  intended  only  to  facilitate  or  conceal  the 
crimes  of  the  offenders.  The  piracy  referred  to 
is,  that  by  the  law  of  nations,  and  not  by  any  pe- 
culiar law  of  the  United  States.*  And,  even  if 
our  statutory  piracy  had  been  contemplated  in 
this  act,  it  would  not  apply  to  the  present 
case.  The  Crimes  Act  of  1790,  defines  the 
piracy  created  by  that  statute  to  be  "  murder, 
or  robbery,  or  any  other  offence,  which,  if  com- 
mitted within  the  body  of  a  county,  would,  by  the 
laws  of  the  United  States,  be  punishable  with 
death."  Now,  as  the  firing  by  the  Portuguese 
did  no  mischief,  no  offence  was  committed,  which, 
if  committed  on  land,  would  be  punishable  with 

a  United  States  v.  Smith,  5   Wheat.  Rep.  153.     United  States 
v.  The  Pirates,  5  Wheat  Rep.  184. 
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1826.  death.  Besides,  it  has  been  determined,  that 
^^^.  this  section  of  the  Grimes  Act  does  not  extend 
na  Flora,  to  foreign  vessels.*  For  the  purposes  of  this 
case,  then,  if  not  for  the  purposes  of  every  case, 
it  may  be  assumed}  that  the  piratical  aggression 
mentioned  in  the  act  of  the  3d  of  March,  1819, 
c.  76.  must  be  with  intent  to  rob  or  plunder.  Nor 
can  the  act  affect  the  antecedent  rights  of  other 
nations.  It  did  not,  and  could  not,  create  a  state 
of  war.  Pirates  are,  indeed,  called  hostts  Hm- 
mani  generis ;  but  the  use  of  such  metaphorical 
language  is  often  calculated  to  mislead,  and  to 
confound  our  ideas  of  legal  rights.  They  are, 
indeed,  public  offenders,  like  the  highway  rob- 
ber, but  they  are  not  public  enemies  so  as  to  give 
those  who  cruize  against  them  any  of  the  rights 
of  war  in  respect  to  the  subjects  of  friendly 
states  who  are  not  involved  in  their  guilt.  The 
act  could  not  give  to  our  own  ships  the  right  of 
visitation  and  search,  or  any  other  belligerant 
rights,  so  far  as  respects  foreign  nations.  It 
could  not  affect  the  pre-existing  right  of  Portu- 
guese subjects  to  maintain  for  themselves  the 
privileges  of  a  state  of  peace.  Its  utmost  effect 
would  be  to  impose  on  vessels  of  this  country 
the  obligation  to  submit  to  examination,  and  the 
seizures  it  authorizes  must  be  regarded  as  strict- 
ly municipal.  The  commissioned  vessel  must, 
therefore,  act  on  credible  information,  or  on  evi- 
dence it  has  of  acts  of  piracy.  A  claim  to  exa- 
ct United  States  v.  Palmer,  3  Wheat.  Rep.6l0.  United  States 
v.  Clintock,5  Wheat.  Rep.  144. 
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mine  or  detain  vessels  of  another  nation  on  sus-     1826. 
picion,  without  information  or  evidence,  would TheMMto- 
be  as  large  as  the  belligerant  right  of  search,   na  Flora, 
though  under  another  name.     If  the  commission- 
ed vessel  acts  against  a  foreign  vessel,  it  acts  at 
its  own  peril,  and  (more  especially  when  it  acts 
without  information  or  evidence)  must  abide  the 
consequences  as  to  damages  if  it  has  acted  erro- 
neously.    In  captures  jwre  belli,  if  there  be  pro- 
bable cause,  the  captors  are  entitled,  as  of  right, 
to  an  exemption  from  damages ;  but,  in  case  of  a 
municipal  seizure,  there  must  be  some  provision  - 
of  positive  law  creating  and  defining  the  exemp- 
tion.    The  party  who  seizes   does  it  at  his  pe- 
ril ;  if  condemnation  follows,  he  is  justified  ;  if  an 
acquittal,  then  he  must  make  compensation,  un- 
less he  can  protect  himself  under  some  statute/ 

It  has  been  said,  that  under  this  construction, 
the  act  would  become  a  dead  letter.  The  same 
was  said  in  the  case  of  the  Louis,  and  the  answer 
of  Sir  W.  Scott  to  the  objection  is  conclusive 
and  pertinent  to  the  present  case. 

But  the  objection  is  unfounded.  The  dange- 
rous pirates  are,  for  the  most  part,  not  difficult  to 
distinguish.  Their  haunts,  their  habits,  their  ap- 
pearance, point  them  out ;  and  though  the  com- 
missioned officer  acts  at  his  own  risk,  yet  if  he 
act  on  those  indicia,  and  on  information  and  evi- 
dence, and  stays  his  hand  where  he  can  find  no 
trace  or  evidence  of  guilt,  he  incurs  no  real  dan- 

a  The  Apollon,  9   Wheat.  Rep.  372. 
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1826.  ger  of  being  liable  to  damages ;  and,  in  any  event, 
^^^7^  may  rely  on  the  justice  and  liberality  of  his  own 
na  Flora,  government  for  protection.  This  is  also  the 
doctrine  of  the  municipal  law  in  analogous  cases 
on  land,  both  criminal  and  revenue  proceedings. 
One  of  the  privileges  of  a  state  of  peace,  which 
the  Portuguese  have  still  a  right  to  maintain  for 
themselves,  is  the  benefit  of  the  principle,  that 
on  the  high  seas  the  merchantman  is  equal  to  the 
man-of-war.  Each  may  protect  itself  according 
to  its  sense  of  expediency  and  necessity,  and  re- 
sist the  doing  of  any  thing  by  the  other,  as  a 
right,  which  is  not  a  right.  If  the  man-of-war 
has  no  right  to  examine,  the  merchantman  has  a 
right  to  resist  that  examination.  Even  in  war,  a 
vessel  navigating  the  ocean  may,  to  a  certain  ex- 
tent, draw  a  line  of  jurisdiction  around  itself. 
This  is  proved  by  the  restrictions  put  on  the 
right  of  search.  It  is.  said,  indeed,  that  these 
are  the  result  of  treaty  stipulations.  But  they 
are  the  result  of  a  true  interpretation  of  the  law 
of  nations,  and  have  been  recognised  in  treaties, 
because  England  had  practically  violated  the 
right.  A  fortiori,  in  time  of  peace  may  every 
vessel  draw  a  circle  of  jurisdiction  around  itself, 
and  resist  the  exercise  of  that  search  and  visita- 
tion which  is  not  lawful  in  time  of  peace.  It  is 
upon  this  ground  that  Sir  W.  Scott  held  the  doc- 
trine, that  if  a  neutral  resist  search,  not  knowing 
of  the  existence  of  a  war,  it  is  no  ground  of  con- 
demnation ;a  and  that  still  more  recently  he  has 

a  The  St.  Juan  Baptista,  5  Rob.  Rep.  S(>. 
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determined  that  the  right  of  visitation  and  1 826. 
search  does  not  exist,  and  cannot  be  exercised  mjj^jj^jjj. 
in  time  of  peace.4  Every  ship  navigating,  the  n«  Florae 
ocean  in  time  of  peace  may  appropriate  to  her 
temporary  use  so  much  of  it  as  is  necessary  to 
her  protection,  consulting  the  equal  rights  of 
others.  It  is  a  right  that  will  lie  dormant,  and 
never  be  exercised  except  upon  real  apprehen- 
sion. When  there  is  no  apprehension  of  dan- 
ger, the  consent  to  approach  will  never  be '  with- 
held. But  the  right  to  approach  in  invitum  can 
never  exist ;  and,  both  parties  being  independent 
and  equal,  each  party  is  to  judge  for  himself  as 
to  the  extent  and  reality  of  that  danger.  Unless 
this  exclusive  right  of  judgment  is  maintained, 
the  approach  of  pirates  could  never  be  prevent- 
ed, who  frequently  assume  the  flag  of  public 
ships,  and  fall  upon  their  victims  under  this  dis- 
guise. 

The  learned  counsel  here  argued  upon  the 
evidence  to  show,  that  upon  a  just  application  of 
these  principles,  the  conduct  of  the  Marianna 
Flora  was  perfectly  justifiable.  The  first  fault 
was  committed  by  the  Alligator  in  chasing,  and 
not  affirming  her  flag  with  a  gun.  This  is  the 
law  of  nations,  and  recognised  as  such  by  every 
maritime  nation  on  the  continent  of  Europe. 
The  language  of  Azuni  on  this  subject  is  pecu- 
liarly appropriate  to  the  present  case.  He  says, 
"  the  fear  of  meeting  with  a  pirate,  and  being  the 
dupe  of  deceitful  appearances,  is  the  reason  why 

a  The  Louis,  2  Dods.  Rep.  210. 
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1896.  no  credit  is  given  to  the  flag  of  a  vessel,  though 
m^M^  *  dnp  vf  tear."*  Had  the  flag  been  affirmed,  in 
d»  *W.  this  instance,  in  the  manner  to  which  the  Portu- 
guese are  accustomed,  they  would  not  have  re- 
sisted the  attempt  to  approach  their  vessel,  and 
all  the  present  consequences  would  have  been 
avoided. 

They  might  also  haye  been  avoided,  by  that 
deliberate  and  impartial  examination,  which  it 
was  Captain  Stockton's  duty  to  make,  before  he 
decided  on  sending  in  the  ship  for  adjudication* 
It  would  have  been  his  duty,  even  in  war,  to  ex- 
amine faithfully  the  ship's  papers,  and  pay  due 
respect  to  the  evidence  produced/  But,  it  is 
said,  that  the  usual  documentary  evidence  would 
prove  nothing,  since  it  was  not  a  question  of  pro* 
pfietary  interest  or  neutral  character.  The  an- 
swer is,  that  the  ship's  papers  would  have  shown, 
that  the  vessel,  whom  he  treated  as  a  pirate,  was 
an  innocent  merchantman;  and  that  the  cargo 
was  not  liable,  by  the  act,  to  confiscation,  even  if 
the  vessel  had  been  guilty  of  a  piratical  aggres- 
sion. The  4th  section  of  the  act  only  subjects 
the  vessel  or  boat  to  confiscation,  and  even  that 
must  be  understood  with  the  implication  that 
they  are  the  property  of  the  wrong  doers ;  for 
the  master  can  mover  be  considered  as  the  owner 
even  of  the  ship,  so  as  to  subject  it  to  forfeiture 
ibr  his  criminal  acts,  much  less  can  he  be  consi- 

> 

dered  as  the  owner  of  -the  cargo  for  such  a  pur- 

a  2  Azuni,  204.  602.  c.  3.  §  3. 

h  The  Anna  Maria,  2  Wheal.  Rep.  327.    2  Anmi>  212.  §  8. 
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pose.    In  the  words  of  this  Court,  it  may  be  said,     1826. 
that,  '*  however  general  and  comprehensive  the  ^m^L 
phrases  used  in  our  municipal  laws  may  be,  they   n*  Flora, 
must  always  be  restricted  in  construction  to  places 
and  persons  upon  whom  the  legislature  has  au- 
thority and  jurisdiction."* 

Nor  can  it  be  maintained  that  here  was  an  act 
of  private  unauthorized  war  committed  by  the 
Portuguese,  which,  being  a  violation  of  the  law  of 
nations,  would  subject  the  vessel,  if  taken  in  de- 
licto, to  confiscation.  Private  war  never  gives 
the  right  of  capture  and  confiscation/  That 
belongs  to  public  war  alone.  In  time  of  war, 
every  violation  of  belligerant  rights  is  followed 
by  condemnation,  because  it  is  considered  as  evi- 
dence of  enemy V  property,  which,  •  by  the  laws 
of  war,  is  transferred  to  the  capturing  power. 
But,  in  time  of  peace,  to  make  every  violation 
of  the  law  of  nations,  however  slight,  produce 
the  condemnation  of  property,  however  valuable, 
and  belonging  to  innocent  persoqs,  would,  reduce 
the  law  of  nations  to  the  sweeping  severity  of 
Draco's  code. 

In  this  case,  the  sending  in  for  adjudication  has 
been  sought  to  be  justified  by  hypothetical  rea- 
soning, grounded  upon  the  supposition  that  lives 
might  have  been  lost ;  and  a  learned  discussion 
of  the  municipal  law  of  homicide  was  entered 
into'to  show,  that  if  any  of  the  Alligator's  crew 


a  The  Apollon,  9  Wheat.  Rep.  sro. 
h  Stewart's  Vice  Adm.  Rep.  301. 
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1826.    had  been  killed,  it  would  have  been  murder; 

^JTm^Ito-  an<^  t*ien  '*  *8  aske(^  whether  it  would  not  have 
na  Flora,  been  Captain  Stockton's  duty  to  send  in  for  trial, 
for  what  would  have  been  clearly  piracy.  But 
we  are  to  deal  with  the  case  as  we  find  it.  No 
lives  were,  in  fact,  lost;  no  injury  done  to  the 
vessel.  It  was  nothing  but  the  offence  of  firing, 
and  in  self-defence,  against  a  vessel  that  turned 
out  to  be  a  public  ship  of  war,  but  which  did  not 
at  first  manifest  her  character  in  the  mode  to 
which  the  Portuguese  had  been  accustomed. 
Was  it  possible  to  suppose  that  such  an  act  could 
produce  the  confiscation  of  the  cargo  belonging 
to  innocent  owners,  or  of  the  ship,  the  owner  of 
which  was  equally  innocent  ?  It  was  at  most  a 
marine  trespass,  cognizable  in  the  Courts  of  the 
offender,  because  it  was  not  a  case  of  war,  nor 
to  be  determined  by  the  law  of  war ;  or  if  there 
were  a  doubt  whether  there  was  any  thing  of  na- 
tional insult  in  it,  it  might  be  a  fit  subject  to  be 
represented  to  this  government  for  diplomatic 
discussion.  But,  after  the  ship  and  cargo  were 
brought  in,  and  it  was  ascertained  that  she  could 
not  be  subjected  to  confiscation,  why  were  they 
detained  and  proceeded  against  as  if  captured 
jure  belli  t  Here  are  a  series  of  wrongs,  for 
which  they  who  suffer  damage  must  look  for 
compensation  to  him  whom  the  law  considers  as 
the  wrong  doer,  although  many  of  them  were 
the  acts  of  his  agents,  and  done  in  his  absence. 
They  do  not  seek  vindictive  damages,  but  simple 
compensation  only.    The  long  list  of  cases  which 
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has  been  arrayed  against  us  cannot  furnish  a  rule  1826. 
for  a  seizure,  which  was  not  made  jure  belli,  but^^^JJJ^ 
which  (if  to  be  justified  at  all)  must  be  considered  na  Flora, 
as  having  been  made  in  execution  of  a  municipal 
statute.  Will  probable  cause,  even  if  it  existed, 
furnish  a  defence  in  such  a  case  ?  That  is  not 
the  law  of  Hoyt  v.  Gtlstonf  which  was  a  seizure 
under  an  act  of  Congress,  and  where  there  was 
probable  cause,  though  it  was  not  certified  by  the 
Court  according  to  the  statute.  Is  it  the  law  of 
any  case  where  the  wrong  doer  acts  under  muni- 
cipal laws  on  his  own  responsibility  ?  Is  it  the 
law  to  be  collected  from  the  cases  of  the  Ac- 
icon?  of  Murray  v.  The  Charming  Betsey  f  of 
Little  v.  Bareme,*  of  the  Jeune  Eugenie'  or  even 
of  the  Louis  V  In  the  last  case,  indeed,  damages 
were  refused,  because  it  was  prima  impressianis 
— a  case  of  some  doubt  and  difficulty  as  to  the  new 
construction  of  the  law  of  nations,  and  the  appli- 
cation of  the  French  decree  respecting  the  slave 
trade,  and  the  parties  seeking  damages  were 
stained  with  crime.  But  here  the  law  is  old,  and 
well  settled;  and  nothing  but  the  offence  is  of 
novel  impression.  The  parties  are  innocent ;  and 
the  very  novelty  of  the  offence  ought  more  cer- 
tainly to  secure  its  punishment. 

Mr.  Justice  Story  delivered  the  opinion  of  the  March  teth 

a  19  John*.  Rep.  141.  56 1.    3  Wheat.  Rep.  246. 
b  2  Dode.  Rep.  48.  52.  c  2  Crouch's  Rep.  125. 

d  2  Craneh't  Rep.  170.  c  2  Mason's  Rep.  409.  439- 

/  2  Dode.  Rep.  210. 
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1826.    Court,  and  after  stating  the  pleadings,  proceeded 

ibfaS- aa  foUows: 
aa  Flora.       An  objection,  which  is  preliminary  in  its  na- 
ture, has  been  taken  to  the  admissibility  of  this 

Amendment  of  .  * 

the  pleadings  new  count  to  the  libel,  filed  in  the  Circuit  Court, 
new  count  toupon  the  ground,  that  the  original  subject  matter 
was  exclusively  cognizable  in  the  District  Court ; 
and  to  allow  this  amendment  would  be  to  insti- 
tute  an  original,  and  not  an  appellate  inquiry  in 
the  Circuit  Court  But  the  objection  itself  is 
founded  on  a  mistaken  view  of  the  rights  and  au- 
thorities of  appellate  Courts  of  admiralty.  It 
is  the  common  usage,  and  admitted  doctrine  of 
such  Courts,  to  permit  the  parties,  upon  the  ap- 
peal, to  introduce  new  allegations,  and  new 
proofs,  nan  allegata  allegare,  et  nan  probata 
probate.  The  Courts  of  the  United  States,  in 
the  exercise  of  appellate  jurisdiction  in  admiralty 
causes,  are,  by  law,  authorized  to  proceed  accord- 
ing to  the  course  of  proceedings  in  Admiralty 
Courts.  It  has  been  the  constant  habit  of  the 
Circuit  Courts,  to  allow  amendments  of  this  na- 
ture in  cases  where  public  justice,  and  the  sub- 
stantial merits,  required  them  ;  and  this  practice 
has  not  only  been  incidentally  sanctioned  in  this 
Court ;  but  on  various  occasions  in  the  exercise 
of  its  own  final  appellate  jurisdiction,  it  has  re- 
manded causes  to  the  Circuit  Court,  with  direc- 
tions to  allow  new  counts  to  be  filed.  We  may, 
then,  dismiss  any  farther  discussion  of  this  ob- 
jection, and  proceed  to  the  main  questions  in 
controversy.     [Here  the  learned  judge  recapitu- 
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lated  the  facts  of  the  case  as  they  have  been  be-    1826. 

fore  stated.]  Ti£m£!!£ 

In  considering  the  circumstances,  the  Court   ■*  Flora, 
has  no  difficulty  in  deciding,  that  this  is  not  aNot  mcaie  ^ 
case  of  a  piratical  aggression,  in  the  sense  of  tfce  piratical   ag- 

r  °° .  '  txeftioo  under 

act  of  Congress.  The  Portuguese  ship,  though  2*  •*  of  co«- 
armed,  was  so  for  a  purely  defensive  mercantile 
purpose.  She  was  bound  homewards  with  a  va- 
luable cargo  on  board,  and  could  have  no  motive 
to  engage  in  any  piratical  act  or  enterprise.  It 
is  true,  that  she  made  a  meditated,  and,  in  a  sense, 
a  hostile  attack,  upon  the  Alligator,  with  the 
avowed  intention  of  repelling  her  approach,  or 
of  crippling  or  destroying  her.  But,  there  is  no 
reason  to  doubt,  that  this  attack  was  not  made 
with  a  piratical  or  felonious  intent,  or  for  the  pur- 
pose of  wanton  plunder,  or  malicious  destruction 
of  property.  It  was  done  upon  a  mistake  of  the 
fiacts,  under  the  notion  of  just  self-defence, 
against  what  the  master  very  imprudently  deem- 
ed a  piratical  cruizer.  The  combat  was,  there- 
fore, a  combat  on  mutual  misapprehension ;  and 
it  ended  without  any  of  those  calamitous  conse- 
quences to  life  which  might  have  brought  very 
painful  considerations  before  the  Court. 

It  has,  indeed,  been  argued  at  the  bar,  thatTb*  act  ?- 

1  '  &  7  tends    to    /©- 

even  if  this  attack  had  been  a  piratical  aggres-  rngn  Temf*. 
sion,  it  would  not  have  justified  the  capture  and 
sending  in  of  the  ship  for  adjudication,  because 
foreign  ships  are  not  to  be  governed  by  our  mu- 
nicipal regulations.  But  the  act  of  Congress  is 
decisive  on  this  subject.  It  not  only  authorizes  a 
capture,  but  a  condemnation  in  our  Courts,  for 
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1826.     such  aggressions;  and  whatever  may  be  the  re- 

^^7^  sponsibility  incurred   by  the  nation  to  foreign 

na  Flora,   powers,  in  executing  such  laws,  there  can  be  no 

doubt  that  Courts  of  justice  are  bound  to  obey 

and  administer  them. 

jrot  a  cateof     The  other  count,  which  seeks  condemnation 

l\on  for*wh!^  on  the  ground  of  an  asserted  hostile  aggression, 

iSken^JSS  admits  of  a  similar  answer.     It  proceeds  upon 

mtea^tyt*16  principle,  that,  for  gross  violations  of  the 

«ona?w  °f  M"  *aw  °^  nat*ons  on  *he  high  seas,  the  penalty  of 
confiscation  may  be  properly  inflicted  upon  the 
offending  property.  Supposing  the  general  rule 
to  be  so  in  ordinary  cases  of  property  taken  in 
delicto,  it  is  not,  therefore,  to  be  admitted,  that 
every  offence,  however  small,  however  done  un- 
der a  mistake  of  rights,  or  for  purposes  wholly 
defensive,  is  to  be  visited  with  such  harsh  punish- 
ments. Whatever  may  be  the  case,  where  a 
gross,  fraudulent,  and  unprovoked  attack,  is  made 
by  one  vessel  upon  another  upon  the  sea,  which 
is  attended  with  grievous  loss  or  injury,  such  ef- 
fects are  not  to  be  attributed  to  lighter  faults,  or 
common  negligence.  It  may  be  just,  in  such 
cases,  to  award  to  the  injured  party  full  compen- 
sation for  his  actual  loss  and  damage ;  but  the  in- 
fliction of  any  forfeiture  beyond  this  does  not 
seem  to  be  pressed  by  any  considerations  de- 
rived from  public  law. 

Pirates  may,  without  doubt,  be  lawfully  cap- 
tured on  the  ocean  by  the  public  or  private  ships 
of  every  nation  ;  for  they  are,  in  truth,  the  com- 
mon enemies  of  all  mankind,  and,  as  such,  are 
liable  to  the  extreme  rights  of  war.     And  a  pira? 
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tical  aggression  by  an  armed  vessel  sailing  un-  1 826. 
der  the  regular  flag  of  any  nation,  may  be  justly  rj^J^^jj^Ti^- 
subjected  to  the  penalty  of  confiscation  for  such  na  Flora. 
a  gross  breach  of  the  law  of  nations.  But  every 
hostile  attack,  in  a  time  of  peace,  is  not  neces- 
sarily piratical.  It  may  be  by  mistake,  or  in  ne- 
cessary self-defence,  or  to  repel  a  supposed  medi- 
tated attack  by  pirates.  It  may  be  justifiable, 
and  then  no  blame  attaches  to  the  act ;  or,  it  may 
be  without  just  excuse,  and  then  it  carries  re- 
sponsibility in  damages.  If  it  proceed  farther, 
if  it  be  an  attack  from  revenge  and  malignity, 
from  gross  abuse  of  power,  and  a  settled  purpose 
of  mischief,  it  then  assumes  the  character  of  a 
private  unauthorized  war,  and  may  be  punished 
by  all  the  penalties  which  the  law  of  nations  can 
properly  administer. 

These  latter  ingredients  are  entirely  wanting 
in  the  case  before  us  ;  and,  therefore,  if  the  ques- 
tion of  forfeiture  were  now  in  judgment,  we 
should  have  no  doubt,  either  upon  the  act  of  Con- 
gress, or  the  general  law,  that  it  ought  not  to  bo 
enforced. 

But,  in  the  present  posture  of  this  cause,  the 
libellants  are  no  longer  plaintiffs.  The  claim- 
ants interpose  for  damages  in  their  turn,  and  have 
assumed  the  character  of  actors.  They  contend 
that  they  are  entitled  to  damages,  first,  because  the 
conduct  of  Lieutenant  Stockton,  in  the  approach 
and  seizure  of  the  Marianna  Flora,  was  unjusti- 
fiable ;  and,  secondly,  because,  at  all  events,  the 
subsequent  sending  her  in  for  adjudication  was 
without  any  reasonable  cause. 

Vdi,.  XT.  fi 
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1826.        In  considering  these  points,  it  is  necessary  to 
^7T^  ascertain  what  are  the  rights  and  duties  of  arm- 

TheManan-  . »*  . 

m  Flora,    ed,  and  other  ships,  navigating  the  ocean  in  time 

Righu  and  du-  of  peace.     It  is  admitted,  that  the  right  of  visita- 

and°f  a,SheJ^on  anc^  search  does  not,  under  such  circum- 

J^J1^*- stances,  belong  to  the  public  ships  of  any  nation. 

in    time    of  This  right  is  strictly  a  belligerant  right,  allowed 

by  the  general  consent  of  nations  in  time  of  war, 

and  limited  to  those  occasions.    It  is  true,  that  it 

has  been  held  in  the  Courts  of  this  country,  that 

American  ships,  offending  against  our  laws,  and 

foreign  ships,  in  like  manner,  offending  within 

our  jurisdiction,  may,  afterwards,  be  pursued  and 

seized  upon  the  ocean,  and  rightfully  brought 

into  our  ports  for  adjudication.     This,  however, 

has  never  been  supposed  to  draw  after  /it  any 

right  of  visitation  or  search.     The  party,  in  such 

case,  seizes  at  his  peril.     If  he  establishes  the 

forfeiture,  he  is  justified.    If  he  fails,  he  must 

make  full  compensation  in  damages. 

Upon  the  ocean,  then,  in  time  of  peace,  all 
possess  an  entire  equality.  It  is  the  common 
highway  of  all,  appropriated  to  the  use  of  all ; 
and  no  qne  can  vindicate  to  himself  a  superior 
or  exclusive  prerogative  there.  Every  ship  sails 
there  with  the  unquestionable  right  of  pursuing 
her  own  lawful  business  without  interruption  ; 
but,  whatever  may  be  that  business,  she  is  bound 
to  pursue  it  in  such  a  manner  as  not  to  violate 
the  rights  of  others.  The  general  maxim  in 
such  cases  is,  sic  utere  1/uo,  ut  nan  alienum 
faedas. 

It  has  been  argued,  that  no  ship  has  a  right  to 
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approach  another  at  sea;  and  that  every  ship     1826. 
has  a  right  to  draw  round  her  a  Kne  of  jurisdic-  ££££>• 
tion,' within  which  no  other  is  at  liberty  to  intrude,    oa  Flora. 
In  short,  that  she  may  appropriate  so  much  of 
the  ocean  as  she  may  deem  necessary  for  ber  pro- 
tection, and  prevent  any  nearer  approach. 

This  doctrine  appears  to  us  novel,  and  is  not 
supported  by  any  authority.  It  goes  to  establish 
upon  the  ocean  a  territorial  jurisdiction,  like  that 
which  is  claimed  by  all  nations  within  cannon 
shot  of  their  shores,  in  virtue  of  their  general 
sovereignty.  But  the  latter  right  is  founded 
upon  the  principle  of  sovereign  and  permanent 
appropriation,  and  has  never  been  successfully 
asserted  beyond  it.  Every  vessel  undoubtedly 
has  a  right  to  the  use  of  so  much  of  the  ocean 
as  she  occupies,  and  as  is  essential  to  her  own 
movements.  Beyond  this,  no  exclusive  right 
has  ever  yet  been  recognised,  and  we  see  no 
reason  (for  admitting  its  existence.  Merchant 
ships  are  in  the  constant  habit  of  approaching 
each  other  on  the  ocean,  either  to  relieve  their 
own  distress,  to  procure  information,  or  to  ascer- 
tain the  character  of  strangers ;  and,  hitherto, 
there  has  never  been  supposed  in  such  conduct 
any  breach  of  the  customary  observances,  or  of 
the  strictest  principles  of  the  law  of  nations.  In 
respect  to  ships  of  war  sailing,  as  in  the  present 
case,  under  the  authority  of  their  government,  to 
arrest  pirates,  and  other  public  offenders,  there 
is  no  reason  why  they  may  not  approach  any 
vessels  descried  at  sea,  for  the  purpose  of  ascer- 
taining their  real  characters.     Such  a  right  seems 


44  CASES  IN  THE  SUPREME!  COURT 

1826.     indispensable  for  the  fair  and  discreet  exercise 

^jTMiiiilliH  °^  t'ie*r  aut^°"ty  5  anc'  the  U8e  °f  **  cannot  be 
aa  Flora,  justly  deemed  indicative  of  any  design  to  insult  or 
injure  those  they  approach,  or  to  impede  them 
in  their  lawful  commerce.  On  the  other  hand,  it 
is  as  clear,  that  no  ship  is,  under  such  circum- 
stances, bound  to  lie  by,  or  wait  the  approach  of 
any  other  ship.  She  is  at  full  liberty  te  pursue 
her  voyage  in  her  own  way,  and  to  use  all  neces- 
sary precautions  to  avoid  any  suspected  sinister 
enterprise  or  hostile  attack.  She  has  a  right  to 
consult  her  own  safety ;  but,  at  the  same  time, 
she  must  take  care  not  to  violate  the  rights  of 
others.  She  may  use  any  precautions  dictated 
by  the  prudence  or  fears  of  her  officers ;  either 
as  to  delay,  or  the  progress  or  course  of  her  voy- 
age ;  but  she  is  not  at  liberty  to  inflict  injuries  upon 
other  innocent  parties,  simply  because  of  conjec- 
tural dangers.  These  principles  seem  to  us  the 
natural  result  of  the  common  duties  and  rights 
of  nations  navigating  the  ocean  in  time  of  peace. 
Such  a  state  of  things  carries  with  it  very  diffe- 
rent obligations  and  responsibilities  from  those 
which  belong  to  public  war,  and  is  not  to  be  con- 
founded with  it. 
whether  the  The  first  inquiry,  then,  is,  whether  the  conduct 
captor  wns  of  Lieutenant  Stockton  was,  under  all  the  cir- 
iubdmng*  and  cumstances  preceding  and  attending  the  combat, 
£)*,ngtheye8"  justifiable.  There  is  no  pretence  to  say  that  he 
committed  the  first  aggression.  That,  beyond 
all  question,  was  on  the  part  of  the  Marianna 
Flora  ;  and  her  firing  was  persisted  -  in  after  the 
Alligator  had  hoisted  her  national  flag,  and,  of 
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course,  held  out  a  signal  of  her  real  pacific  cha-  1826. 
racter.  What,  then,  is  the  excuse  for  this  hostile  rrojTMariM- 
attack  ?  Was  it  occasioned  by  any  default  or  na  Flora, 
misconduct  on  the  part  of  the  Alligator  ?  It  is 
said,  that  the  Alligator  had  no  right  to  approach 
the  Marianna  Flora,  and  that  the  mere  fact  of 
approach  authorized  the  attack.  This  is  what 
the  Court  feels  itself  bound  to  deny.  Lieutenant 
Stockton,  with  a  view  to  the  objects  of  his  cruize, 
had  just  as  unquestionable  a  right  to  use  the 
ocean,  as  the  Portuguese  ship  had  ;  and  his  right 
of  approach  was  just  as  perfect  as  her  right  of 
flight..  But,  in  point  of  fact,  Lieutenant  Stock- 
ton's approach  was  not  from  mere  motives  of 
public  service,  but  was  occasioned  by  the  acts  of 
the  Marianna  Flora.  He  was  steering  on  a 
course  which  must,  in  a  short  time,  have  carried 
him  far  away  from  her.  She  lay  to,  and  showed 
a  signal  ordinarily  indicative  of  distress.  It  was 
bo  understood,  and,  from  motives  of  humanity, 
the  course  was  changed,  in  order  to  afford  the 
necessary  relief.  There  is  not  a  pretence  in  the 
whole  evidence,  that  the  lying  to  was  not  volun- 
tary, and  was  not  an  invitation  of  some  sort. 
The  whole  reasoning  on  the  part  of  the  claim- 
ants is,  that  it  was  for  the  purpose  of  meeting  a 
supposed  enemy  by  day  light,  and,  in  this  way,  to 
avoid  the  difficulties  of  an  engagement  in  the 
night.  But  how  was  this  to  be  known  on  board 
of  the  Alligator  ?  How  was  it  to  be  known  that 
she  was  a  Portuguese  ship,- or  that  she  took  the 
Alligator  for  a  pirate,  or  that  her  object  in  laying 
to  was  a  defensive  operation  ?   When  the  vessels 
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1826.     were  within  reach  of  each  other,  the  first  saluta- 
}s^y^'  tion  from  the  ship  was  a  shot  fired  ahead,  and,  at 

The  Marian-  * 

na  Flora,  the  same  time,  no  national  flag  appeared  at  the 
mast-head.  The  ship  was  armed,  appeared  full 
of  men,  and,  from  her  manoeuvres,  almost  neces- 
sarily led  to  the  supposition,  that  her  previous 
conduct  was  a  decoy,  and  that  she  was  either  a 
piratical  vessel,  or,  at  least,  in  possession  of  pi- 
rates. Under  such  circumstances,  with  hostili- 
ties already  proclaimed,  Lieutenant  Stockton 
was  certainly  not  bound  to  retreat ;  and,  upon 
his  advance,  other  guns,  loaded  with  shot,  were 
fired,  for  the  express  purpose  of  destruction.  It 
was,  then,  a  case  of  open,  meditated  hostility, 
and  this,  too,  without  any  national  flag  displayed 
by  the  Portuguese  ship,  which  might  tend  to  cor- 
rect the  error,  for  she  never  hoisted  her  flag  until 
the  surrender.  What,  then,  was  Lieutenant 
Stockton's  duty  ?  In  our  view  it  was  plain ;  it 
was  to  oppose  force  to  force,  to  attack  and  to  sub- 
due the  vessel  thus  prosecuting  unauthorized 
warfare  upon  his  schooner  and  crew.  In  taking, 
therefore,  the  readiest  means  to  accomplish  the 
object,  he  acted,  in  our  opinion,  with  entire  legal 

* 

propriety.  He  was  not  bound  to  fly,  or  to  wait 
until  he  was  crippled.  His  was  not  a  case  of 
mere  remote  danger,  but  of  imminent,  pressing, 
and  present  danger.  He  had  the  flag  of  his 
country  to  maintain,  and  the  rights  of  his  cruizer 
to  vindicate.  To  have  hesitated  in  what  his  duty 
to  his  government  called  for  on  such  an  occasion, 
would  have  been  to  betray  (what  no  honourable 
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officer  could  be  supposed  to  indulge)  an  indiffe-     1826. 
rence  to  its  dignity  and  sovereignty.  tSTmI^ 

But,  it  is  argued,  that  Lieutenant  Stockton  na  Flora, 
was  bound  to  have  affirmed  his  national  flag  by 
an  appropriate  gun ;  that  this  is  a  customary  ob- 
servance at  sea,  and  is  universally  understood  as 
indispensable  to  prevent  mistakes  and  misadven- 
tures ;  and  that  the  omission  was  such  a  default 
on  his  part,  as  places  him  in  delicto  as  to  all  the 
subsequent  transactions.  This  imputation  cer- 
tainly comes  with  no  extraordinary  grace  from 
the  party  by  whom  it  is  now  asserted.  If  such 
an  observance  be  usual  and  necessary,  why  was 
it  not  complied  with  on  the  part  of  the  Marianna 
Flora?  Her  commander  asserts,  that  by  the 
laws  of  his  own  country,  as  well  as  those  of 
France  and  Spain,  this  is  a  known  and  positive 
obligation  on  all  armed  vessels,  which  they  are 
not  at  liberty  to  disregard.  Upon  what  ground, 
then,  can  he  claim  an  exemption  from  perform- 
ing it  ?  Upon  what  ground  can  he  set  up  as  a 
default  in  another,  that  which  he  has  wholly 
omitted  to  do  on  his  own  part  ?  His  own  duty 
was  clear,  and  pointed  out ;  and  yet  he  makes 
that  a  matter  of  complaint  against  the  other  side, 
which  was  confessedly  a  primary  default  in  him- 
self. He  not  only  did  not  hoist  or  affirm  his  flag 
in  the  first  instance,  but  repeatedly  fired  at  his 
adversary  with  hostile  intentions,  without  exhi- 
biting his  own  national  character  at  all.  He 
left,  therefore,  according  to  his  own  view  of  the 
law,  his  own  duty  unperformed,  and  fortified,  as 
against  himself,  the  very  inference,  that  his  ship 
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1826.  might  properly  be  deemed,  under  such  circum- 
^J^JJ^JJJJ^  stances,  a  piratical  cruizer. 
na  Flora.  But,  we  are  not  disposed  to  admit,  that  there 
How  far  the ©sists  any  such  universal  rule  or  obligation  of  an 
&»  of'affirm"  affirming  gun,  as  has  been  suggested  at  the  bar.  It 
w8h  atun^f  may  ^e  *****  'aw  0^^e  maritime  states  of  the  Euro- 
ii^?na°tjoln»!  Pean  con^nent  already  alluded  to,  founded  in  their 
own  usages  or  positive  regulations.  But,  it  does 
not  hence  follow,  that  it  is  binding  upon  all  other 
nations.  It  was  admitted,  at  the  argument,  that 
the  English  practice  is  otherwise ;  and,  surely, 
as  a  maritime  power,  England  deserves  to  be  lis- 
tened to  with  as  much  respect,  on  such  a  point, 
as  any  other  nation.  It  was  justly  inferred,  that 
the  practice  of  America  is  conformable  to  that 
of  England ;  and  the  absence  of  any  counter 
proof  on  the  record,  is  almost  of  itself  decisive. 
Such,  however,  as  the  practice  is,  even  among  the 
continental  nations  of  Europe,  it  is  a  practice 
adbpted  with  reference  to  a  state  of  war,  rather 
than  peace.  It  may  be  a  useful  precaution  to 
prevent  conflicts  between  neutrals,  and  allies,  and 
belligerants,  and  even  between  armed  ships  of 
the  same  nation.  But  the  very  necessity  of  the 
precaution  in  time  of  war  arises  from  circum- 
stances, which  do  not  ordinarily  occur  in  time  of 
general  peace.  Assuming,  therefore,  that  the 
ceremony  might  be  salutary  and  proper  in  pe- 
riods of  war,  and  suitable  to  its  exigencies,  it  by 
no  means  follows,  that  it  is  justly  to  be  insisted 
on  at  the  peril  of  costs  and  damages  in  peace. 
In  any  view,  therefore,  we  do  not  think  this  omis- 
sion can  avail  the  claimants 
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Again ;  it  is  argued,  that  there  is  a  general     1826. 

obligation  upon  armed  ships,  in  exercising  the.j^jJ^JJj^ 

right  of  visitation  and  search,  to  keep  at  a  dis.    na  Flora. 

tance,  out  of  cannon  shot,  and  to  demean  them-    Howfanhe 

selves  in  such  a  manner  as  not  to  endanger  neu-  {^"nlJwpi* 

trals.  And  this  objection,  it  is  added,  has  been  spe-  |J  ^i™*^ "„g 

cially  provided  for,  and  enforced  by  the  stipula-  l!»e  r'*hl  ofa^ 

tions  of  many  of  our  own  treaties  with  foreign  pow-  »«*rcbi  if  ■»?- 

•^  .  i .         .    p,lcaMe  lo  lhl* 

ers.     It  might  be  a  decisive  answer  to  this  argti-  case. 

ment,  that,  here,  no  right  of  visitation  and  search 
was  attempted  to  be  exercised.  Lieutenant 
Stockton  did  not  claim  to  be  a  belligerant,  enti- 
tled to  search  neutrals  on  the  ocean.  His  com- 
mission was  for  other  objects.  He  did  not  ap- 
proach or  subdue  the  M arianna  Flora,  in  order 
to  compel  her  to  submit  to  his  search,  but  with 
other  motives.  He  took  possession  of  her,  not 
because  she  resisted  the  right  of  search,  but  be- 
cause she  attacked  him  in  a  hostile  manner,  with- 
out any  reasonable  cause  or  provocation. 

Doubtless,  the  obligation  of  treaties  is  to  be 
observed  with  entire  good  faith,  and  scrupulous 
care.  But,  stipulations  in  treaties  having  sole 
reference  to  the  exercise  of  the  rights  of  bellige- 
rants  in  time  of  war,  cannot,  upon  any  reasona- 
ble principles  of  construction,  be  applied  to  go- 
vern cases  exclusively  of  another  nature,  and  be- 
longing  to  a  state  of  peace.  Another  considera- 
tion, quite  sufficient  to  establish  that  such  stipu- 
lations cannot  be  applied  in  aid  of  the  present 
case,  is,  that  whatever  may  be  our  duties  to  other 
nations,  we  have  no  such  treaty  subsisting  with 

Vol.  XI.  7 
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1826.     Portugal.     It  will  scarcely  be  pretended,  that  we 
rnJJ^^!J^n- are  bound  to  Portugal  by  stipulations  to  which 
naFlbra.   she  is   no  party,  and  by   which  she  incurs  no 
correspondent  obligation. 

Upon  the  whole,  we  are  of  opinion,  that  the 
conduct  of  Lieutenant  Stockton,  in  approaching, 
and,  ultimately,  in  subduing  the  M arianna  Flora, 
was  entirely  justifiable.  The  first  wrong  was 
done  by  her,  and  his  own  subsequent  acts  Were  a 
just  defence  and  vindication  of  the  rights  and 
honour  of  his  country. 
Whether   the     The  next  inquiry  is,  whether  the  act  of  send- 

ace  of  sending  . 

in  for  adjudi-jner  in  the  Marianna  Flora  for  adjudication,  was, 

cation  subject-      °  .         •/•    11 

ed  the  capu.  under  all  the  circumstances,  unjustifiable,  so  as 
damages.       to  carry  with  it  responsibility  in  damages. 

It  is  argued,  that,  upon  examination  of  the 
ship's  papers,  the  crew,  and  the  cargo,  it  must 
clearly  have  appeared,  that  the  ship  was  a  mer- 
chant ship  bound  on  a  lawful  voyage,  and  not  a 
piratical  cruizer.  This  state  of  the  case  must 
be  admitted  to  have  been  apparent.  But  the 
real  difficulty  is  of  another  sort.  Her  papers, 
and  cargo,  and  destination,  could  give  no  infor- 
mation of  the  nature  of  the  attack  made  upon 
the  Alligator.  However  hostile,  malignant,  or 
even  piratical,  the  aggression  might  be,  the  pa- 
pers could  shed  no  light  upon  the  subject.  The 
owners  of  the  cargo,  and  the  owners  of  the  ship, 
(so  far  at  least  as  their  duties  and  responsibili- 
ties were  not  bound  up  by  the  acts  of  the  mas- 
ter, as  their  agent,)  might  be  innocent ;  the  voy- 
age might  be  of  a  purely  mercantile  character, 
and  yet,  acts  of  aggression  might  be  committed, 
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which  might  bring  the  case  completely  within  1826. 
the  act  of  Congress,  or  of  the  general  law  ^t^^T^ 
nations,  as  a  gross  and  violent  injury,  calling  for  na  Flora 
ample  redress.  The  real  duty  imposed  upon 
Lieutenant  Stockton  was,  not  to  examine  the 
papers,  unless  so  far  as  they  might  explain  doubt- 
ful circumstances,  but  to  ascertain  the  nature, 
object,  and  intent,  of  the  attack  upon  his  vessel. 
He  was  bound  to  exercise  an  honest*  and  fair 
discretion  on  the  subject,  and  to  obtain  such  ex- 
planations as  might  guide  his  judgment.  What 
was  the  excuse  offered  for  the  attack  upon  him? 
It  was  not  that  the  guns  were  fired  by  mistake 
or  accident.  They  were  admitted  to  have  been 
by  authority  and  design.  They  were  fired  after 
his  own  flag  was  displayed,  and  with  the  ex- 
press intention  of  disabling  the  vessel  and  de- 
stroying the  crew.  The  only  excuse  offered  for 
this  unjustifiable  act  was,  that  the  commander 
entertained  a  fear  that  the  Alligator  was  a  pirate, 
But,  such  a  fear,  unauthorized  by  any  acts  on 
the  other  side,  was  no  excuse  for  a  wrong#which 
might  have  led  to  the  most  fatal  consequences. 
If  the  Alligator  had  been  seriously  injured,  or 
any  of  her  crew  had  been  killed,  no  doubt  could 
exist,  that,  under  such  circumstances,*  the  ship 
ought  to  have  been  sent  in  for  adjudication,  to 
enforce  redress,  and,  also,  to  administer,  if  ne- 
cessary, punishment.  The  attack  was  not  the 
less  inexcusable  because  the  consequences  were 
not  as  injurious  as  the  master  intended. 

It  id  a  different  thing  to  sit  in  judgment  upon 
this  case,  after  full  legal  investigations,  aided  by 
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1826.  the  regular  evidence  of  all  parties,  and  to  dr$w 
m^T^  conclusions  at  sea,  with  very  imperfect  means  erf 
na  Flora,  ascertaining  facts  and  principles,  which  ought  to 
direct  the  judgment.  It  would  be  a  harsh  judg- 
ment to  declare,  that  an  officer  charged  with 
high  and  responsible  duties  on  the  part  of  his 
government,  should  exercise  the  discretion  in- 
trusted to  him  at  the  peril  of  damages,  because 
a  Court  of  law  might  ultimately  decide,  that  he 
might  well  have  exercised  that  discretion  another 
way.  If  Lieutenant  Stockton  had  acted  with 
gross  negligence  or  malignity,  and  with  a  wan- 
ton abuse  of  power,  there  might  be  strong  grounds 
on  which  to  rest  this  claim  of  damages.  But,  it 
is  conceded  on  all  sides,  and  in  this  opinion  the 
Court  concurs,  that  he  acted  with  honourable 
motives,  and  from  a  sense  of  duty  to  his  govern- 
ment.- He  thought  the  aggression  was  piratical, 
and  that  it  was  an  indignity  to  the  national  flag, 
utterly  inexcusable.  The  view  now  taken  by 
this  Court,  in  respect  to  the  whole  case,  upon  a 
full  examination  of  all  the  facts,  is  certainly 
somewhat  different.  It  leads  us  to  say,  that 
Lieutenant  Stockton  might,  without  justly  incur- 
ring the  displeasure  of  his  government,  have  re- 
leased the  ship,  not  because  she  had  done  no 
wrong,  but  because  the  wrong  was  not  of  such  a 
nature  as  called  for  vindictive  redress. 

But,  the  question  upon  which  damages  must . 
depend,  is  not  whether  he  might  not  have  re-* 
leased  the  ship,  but,  whether  he  was,  at  all  events, 
bound  so  to  do;  and  whether  that   obligation 
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was  so  imperative,  that  the  omission  ought  to  be     1826. 
visited  with  damages.  ^Trn^L 

We  are,  then,  to  consider  the  real  difficulties  n»  Fim» 
of  Lieutenant  Stockton's  situation.  An  attack 
had  been  made  upop  a  national  ship  under  his 
command  without  cause.  It  was  a  hostile  act,  an 
indignity  to  the  nation,  and  a  trespass  upon  its 
rights  and  sovereignty.  It  was  not  an-  acciden- 
tal, but  a  meditated  act ;  not  necessarily  carrying 
its  own  excuse  along  with  it,  but  susceptible  of 
different  interpretations.  It  was  not  an  affair  in 
which  he  was  at  liberty  to  consult  his  own  wishes 
or  honour  merely,  although  a  brave  and  distin- 
guished officer  might  naturally  feel  some  solici- 
tude to  preserve  his  high  reputation  untarnished 
in  the  eyes  of  his  government.  He  was  bound 
to  look  to  the  rights  of  his  country.  He  might 
well  hesitate  in  assuming  the  arbitration  of  na- 
tional wrongs.  He  might  well  feel  a  scrupulous 
delicacy  in  undertaking  to  waive  any  claim  which 
the  government  had  authority  to  enforce,  or  to 
defeat  any  redress  which  it  might  choose  to  seek, 
or  to  prevent  any  inquiries  which,  through  its 
established  tribunals,  it  might  think  fit  to  insti- 
tute, in  respect  to  his  conduct,  or  that  of  the  of- 
fending vessel.  Considerations  of  this  nature 
could  not  but  weigh  heavily  upon  the  mindj&f  a 
gallant  officer ;  and  they  are  not  unfit  to  be  enter- 
tained by  this  Court  in  forming  its  own  judg- 
ment. 

It  is,  also,  farther  to  be  observed,  that  the  case 
was  confessedly  new  in  its  character  and  circum- 
stances.    The  researches  of  counsel  throughout 


» 
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1826.    the  progress  of  this  protracted  controversy,  have 
q!foM^toim n<>t  discovered  any  case,  which,  in  point  of  law, 
na  Flor*.    can  govern  this.     If  it  is  new  here,  it  may  well  be 
deemed  to  have  been  new  and  embarrassing  to 
Lieutenant  Stockton.     In  such  a  case,  it  is  not 
matter  of  surprise,  that  he  should  come  to  the 
conclusion  that  it  was  not  proper  to  take  upon 
himself  the  responsibility  of  a  final   decision ; 
but  to  confide  the  honour  of  the  nation,  as  well 
as  the  rights  of  the  other  party,  to  judicial  deci- 
sion.    No  inference  is  attempted  to  be  drawn, 
that  his  acts  were  intentionally  oppressive  and 
harsh ;  and  it  would  be  going  a  great  way  to  de  • 
clare,  that  an  exercise  of  honest  discretion,  in  a 
case  of  wrong  on  the  other  side,  ought  to  draw 
after  it  the  penalty  of  damages. 
AnaUgyofda-     There  is  another  more  general  consideration, 
for  detention  which  is  entitled  to  great  weight  in  this  case.     In 

on      captures  ~  .      .  ..     .  i       •    • 

jure  belli.  cases  of  capture,  strictly  so  called,  no  decision 
has  been  cited,  in  which,  if  the  capture  itself  was 
justifiable,  the  subsequent  detention  for  adjudi- 
cation has  ever  been  punished  by  damages.  As 
far  as  counsel  have  examined,  or  our  own  re- 
searches extend,  no  such  principle  has  ever  been 
established.  The  present  case  stands  upon  a 
strong  analogy,  and  to  inflict  damages  would  be 
to  desert  that  analogy.  Even  in  cases  of  marine 
torts,  independent  of  prize,  Courts  of  admiralty 
are  in  the  habit  of  giving  or  withholding  damages 
upon  enlarged  principles  of  justice  and  equity, 
and  have  not  circumscribed  themselves  within 
the  positive  boundaries  of  mere  municipal  law. 
They  have  exercised  a  conscientious  discretion 
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upon  the  subject.    A  party,  who  is  in  delicto,    1826. 
ought  to  make  a  strong  case,  to  entitle  himself  to  ^h^uriM*. 
general  relief.  na  Flora. 

The  case  of  the  Louis,  (2  Dodson'sRcp.  210.)    c»  **• 

.  Lout*,  (2Dod- 

is  a  striking  example  in  illustration  of  these  re-w«  wMm, 
marks.  There,  a  French  slave  ship  was,  in  a 
time  of  peace,  taken  possession  of  by  an  English 
armed  cutter,  after  a  sharp  engagement,  in  which 
several  men  were  killed  on  both  sides.  The  ship 
was  carried  into  Sierra  Leone  for  adjudication, 
and,  subsequently,  the  cause  came  before  the 
High  Court  of  Admiralty  upon  appeal.  The  de- 
cision pronounced  by  Lord  Stowell  appears  to 
have  been  made  after  very  full  consideration, 
and  is  expounded  in  his  most  elaborate  manner* 
He  decided,  that  the  original  seizure  was  totally 
unjustifiable ;  and  that,  even  if  the  slave  trade 
was  prohibited  by  the  French  laws,  (which,  he 
thought,  it  was  not,)  still,  it  was  not  for  English 
cruizers  to  claim  a  right  of  search,  or  to  seize 
such  vessels  to  enforce  those  laws.  He,  there- 
fore pronounced  a  decree  of  restitution.  But 
he  denied  damages  and  costs  to  the  claimant.  His 
language  on  that  occasion  was,  "  Upon  the  mat- 
ter of  costs  and  damages,  that  have  been  pray- 
ed, I  must  observe,  that  it  is  the  first  case  of  the 
kind,  and  that  the  question  itself  is  prima  im- 
pressionis ;  and  that,  upon  both  grounds,  it  is  not 
the  inclination  of  the  Court  to  inflict  such  a  cen- 
sure."  Here,  then,  we  have  a  case  of  an  ac- 
knowledged maritime  trespass,  accompanied  with 
circumstances  of  immediate  and  fatal  injury,  in 
which  the  original  wrong  travelled  along  with, 
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1826.    and  infected  the  whole  subsequent  proceedings; 
2^^^  and  yet  the  Court,  on  account  of  its  being  the  first 

The  Marian- .        J  7  °  . 

na  Flora,  instance,  and  of  the  novelty  of  the  question, 
deemed  it  a  conscientious  exercise  of  its  discre- 
tion not  to  award  damages.  The  case  before 
this  Court  is  also  of  the  first  occurrence,  and  the 
question  is  entirely  new  in  its  presentation.  It 
has  this  striking  fact,  in  which  it  is  most  favour- 
ably distinguished  from  the  Louis,  that  the  ori- 
ginal seizure  was  justifiable,  and  if  the  intent  of 
piratical  aggression  had  been  established,  con- 
demnation must  have  ensued. 

If,  then,  this  Court  should,  under  these  circum- 
stances, award  damages,  it  would  take  a  new 
step,  never  known  to  have  been  taken  before  by 
a  Court  of  admiralty.  It  would  desert  the  ana- 
logy of  cases  of  justifiable  capture  in  matters  of 
prize,  and  introduce  a  rule  harsh  and  severe  in  a 
case  of  first  impression,  whose  bearing  and  cha- 
racter have  engaged  the  bar  and  bench  in  several 
most  laborious  discussions,  and  inflict  upon  an 
honest  exercise  of  discretion,  a  punishment 
which  has  been  denied,  in  the  Louis,  to  an  inex- 
cusable wrong. 
caw  foot  ex-  There  are  one  or  two  other  suggestions  which 
nisabie^n^ewere  urged  in  the  argument,  that  ought  not  to 
Pomigau  °  be  passed  over  in  silence.  It  is  said,  that  the 
tort,  if  it  ought  to  be  redressed  at  all  by  a  pro- 
ceeding in  rem,  was  exclusively  cognizable  in 
the  Courts  of  Portugal.  We  are  not  aware  of 
any  principle  upon  which  this  position  can  be 
legally  maintained.  There  is  no  more  reason 
why  the  Courts  of  Portugal  should  hold  exclu  • 
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sive  jurisdiction  upon  this  ease,  than  the  Courts    1826. 
of  this  country.     We  see  no  difficulty  in  support-  r^^JJ^ 
ing  the  jurisdiction  as  concurrent  in  both  nations,    na  Flora. 
But,  if  there  be  any  choice,  it  seems  more  pro- 
perly to  belong  to  the  country  of  the  injured, 
than  of  the  offending,  party. 

It  is  also  said*  that,  at  all  events,  the  cargo 
was  not  liable  to  condemnation,  even  if  the  of- 
fending vessel  was  liable  under  the  act  of  Con- 
gress. Probably  this  is  true  in  respect  to  that 
act.  But  the  second  count  embraces  a  wider 
range ;  and  if  it  had  been  proved  in  its  aggravated 
extent,  it  does  not  necessarily  follow,  that  the 
cargo  ought  to  be  exempted*  That  is  a  ques- 
tion which  would  require  grave  deliberation.     It    How  far  ibe 

•  ,  ,  n     .  >.nctof  the  mat- 

18,  in  general,  true,  that  the  act  of  the  master  of  re,  binds  the 

the  vessel  does  not  bind  the  innocent  owner  of  tunT  ° 
the  cargo ;  but  the  rule  is  not  of  universal  appli- 
cation. And  where  the  master  is  also  agent  of 
the  owner  of  the  cargo,  or  both  ship  and  cargo 
belong  to  the  same  person,  a  distinction  may, 
perhaps,  arise,  in  the  principle  of  decision.  But, 
however  this  may  be,  in  the  present  case,  if  the 
vessel  was  sent  in  for  adjudication,  the  cargo 
must,  of  necessity,  accompany  her ;  nor  could 
its  particular  ownership  be  fully  ascertained, 
until  the  examinations  of  the  crew  were  regu- 
larly taken.  There  is  no  evidence  in  this  case 
to  show,  that  at  any  subsequent  period  it  was 
desirable,  or  could  have  been  advantageous  to 
the  claimants,  to  have  separated   the   ship  and 
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1826.    cargo,  and  to  have  instituted  a  new  voyage  for 
Jj^^?^  the  latter  under  other  auspices, 
na  Flora.       In  the  District  Court,  an  allowance  was  made 
Question  of°f  five  hundred  dollars,  distributable  among  the 
^wnai  inju-crew>  on  account  of  their  confinement  on  the  pas- 
lu^VreV/^f^  t0  Boston,  upon  the  ground,  that  the  send- 
ing  in  of  the  vessel  was  wrongful.     That  award 
was  reversed  in  the  Circuit  Court ;  and  no  ap- 
peal was  taken  by  the  Crew,  as,  indeed,  none 
could  be,  on  account  of  the  insufficiency  of  the 
sum  to  entitle  the  parties  in  interest  to  appeal.    It 
is  only  necessary,  therefore,  to  state,  that  that 
matter  is  not  now  before  this  Court ;  and,  it  is 
to  be  presumed,  that  the  confinement  was  such 
only  as  was  indispensable  for  the  safety  .of  the 
seizors. 

Upon  the  whole,  it  is  the  opinion  of  the  Court, 
that  the  decree  of  the  Circuit  Court  ought  to  be 
affirmed,  and  it  is,  accordingly,  affirmed,  without 
costs  to  either  party. 

Decree  accordingly. 
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1826. 

Etting 
v. 

[Y&AVD  AtlD  CoHCBALUZITT  IN  CoifTftACTS.      PRACTICE.]  *^  US 

Solomon  Etting,  Plaintiff  in  Error, 

v.    . 
The  President,  Directors  and  Company  of 
the  Bank  of  the  United  States,  Defend- 
ants  in  Error. 

Although  a  Judge  may  refuse  to  declare  the  law  to  the  jury  on  a  hy- 
pothetical question  not  warranted  by  the  testimony  in  the  cause, 
yet,  if  he  proceeds  to  state  the  law,  and  states  it  erroneously,  his 
opinion  may  be  revised  in  the  Court  above ;  and  if  it  can  have  had 
any  influence  on  the  jury,  their  verdict  will  be  set  aside. 

■Although  it  is  the  province  of  the  Court  to  construe  written  instru- 
ments, yet,  where  the  effect  of  such  instruments  depends,  not  merely 
on  the  construction  and  meaning  of  the  instrument,  but  upon  col- 
lateral facts  in  pais,  and  extrinsic  circumstances,  the  inferences  of 
fact  to  be  drawn  from  them  are  to  be  left  to  the  jury. 

Where  the  Court  is  equally  divided  in  opinion  upon -a  writ  of  error, 
the  judgment  of  the  Court  below  is  to  be  affirmed. 

Quare,  What  concealment,  or  suppression  of  material  facts,  in  a 
contract,  where  both  parties  have  not  equal  access  to  the  means  of 
information,  will  avoid  the  contract  ? 

ERROR  to  the  Circuit  Court  of  Maryland. 

This  was  an  action  of  assumpsit  brought  in 
the  Court  below  by  the  defendants  in  error, 
against  the  plaintiff  in  error,  Etting,  as  the  en- 
dorser of  the  promissory  note  of  James  W. 
M'Cullough,  under  the  following  circumstances. 

In  the  year  1819,  the  president  of  the  Branch 
Bank,  established  at  Baltimore,  his  partner  in 
trade,  M'Cullough,  the  cashier  of  the  branch, 
and  Williams,  one  of  the  directors  of  the  parent 
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1826.  bank,  had  contracted  a  debt  to  the  bank  to  the 
v-^f^'  amount  of  3,497,700  dollars.  The  directors  at 
▼  Philadelphia,  in  consequence  of  some  information 
the  f/.ns.°  which  they  had  received  respecting  it,  pass- 
ed a  resolution,  on  the  19th  of  February,  1819, 
calculated  to  draw  forth  a  complete  statement  of 
the  case,  with  all  its  circumstances.  This  reso- 
lution brought  the  papers  it  required,  and,  also, 
brought  the  president  and  cashier  to  Philadel- 
phia, who  attended  for  the  purpose  of  making 
verbal  explanations.  These  were  received,  and 
the  case  was  referred,  on  the  16th  of  March,  to 
a  committee,  whose  report  was  made  on  the  30th 
of  the  said  month.  It  appeared  by  this  report, 
that  the  securities  offered  for  the  debt  consisted 
of  20,848  shares  of  the  stock  of  the  bank,  of 
26,550  shares  previously  pledged  for  very  large 
sums  in  London,  Liverpool,  New- York,  and 
Boston,  the  amount  of  which  was  not  stated,  and 
the  personal  liability  of  the  debtors  themselves. 
The  report  stated,  "  As  the  result  of  many  con- 
ferences, and  a  good  deal  of  deliberation,9'  an 
offer  on  the  part  of  the  debtors  to  give  addition- 
al security  for  900,000  dollars,  payable  in  five 
years  by  annual  instalments.  A  part  of  the  pro- 
posed arrangement  was,  that  the  shares  previously 
pledged  in  London,  and  elsewhere,  should  be 
liberated  from  the  claim  of  the  bank,  and  that 
the  separate  liability  of  each  for  300,000  dollars, 
should  be  r^eived,  instead  of  the  joint  liability 
of  all  for  900,000  dollars.  This  offer,  with  some 
modifications,  was  accepted  by  the  bank.  A 
part  of  the  security  offered  by  M'Cullough,  were 
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sixteen  merchants  of  Baltimore,  who  were  fo  18261 
become  bound  for  12,500  dollars  each.  The  ^^C^ 
committee  recommended  the  acceptance  of  these  *. 
terms,  and  also  recommended,  that  the  sufficien-  the  U.  8. 
cy  of  the  security  offered  by  Williams,  and 
M*Ctillough,  including  the  sixteen  sureties  pro- 
posed by  M'Cullough,  should  be  referred  to  the 
members  of  the  board  residing  in*  Baltimore. 
This  course  was  adopted  by  the  bank,  and  the 
committee  of  members  residing  in  Baltimore  re- 
ported on  the  whole  subject.  Of  the  sixteen 
names  proposed  for  their  consideration,  three 
were  withdrawn,  and  three  were  objected  to. 
Among  those  who  were  accepted  was  Etting, 
the  plaintiff  in  error.  The  negotiations,  investi- 
gations, and  arrangements,  for  the  completion  of 
the  business,  were  some  time  in  progress.  Pro- 
positions were  made  for  changes  of  the  securi- 
ties, and,  on  the  10th  of  May,  the  president  of 
the  bank  addressed  a  letter  to  the  committee  in 
Baltimore,  urging  them  to  bring  it  to  an  imme- 
diate close.  On  the  14th  of  May,  the  committee 
at  Baltimore  reported  the  documents  which  had 
been  executed  in  pursuance  of  previous  arrange- 
ments made  with  the  debtors,  a  report  of  which 
was  made  by  the  committee  at  Philadelphia,  on 
the  17th  of  the  same  month,  and,  on  the  18th, 
M'Cullough  was  removed  from  the  office  of 
cashier,  which  he  had  held  from  the  first  esta- 
blishment of  the  bank.  It  was  admitted,  that  he 
was  a  young  man  worth  nothing,  who  had  a  fa- 
mily, and  whose  salary  as  cashier  was  4,000  dol- 
lars. 
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1826.  When  the  note  endorsed  by  Etting,  the  plain- 
v^Jf^'  tiff  in  error,  fell  due,  he  refused  to  pay  it ;  on 
▼.  which  it  was  protested  for  non-payment,  and  this 
the  U.  8.  *uit  wa8  brought  by  the  bank.  At  the  trial  in 
the  Court  below,  the.  whole  matter  was"  given  in 
evidence,  and  the  Court  was  moved  to  instruct 
the  jury  on  the  law  which  would  arise  on  the 
faets  of  the*  case,  and  the  inferences  which  the 
jury  might  draw  from  those  facts.  a  The  counsel 
for  the  plaintiffs  moved  the  Court  to  instruct  the 
jury,  that  if  they  should  be  of  opinion,  from  the 
evidence,  that  the  defendant,  Etting,  without  any 
communication  with  the  plaintiffs,  but  on  the  ap- 
plication of  M'Cullough  only,  agreed  to  become 
his  endorser,  under  the  arrangement  made  be- 
tween him  and  the  plaintiffs,  although  they 
should  be  satisfied,  from  the  evidence  offered  by 
the  defendant,  that  the  said  M'Cullough  deceived 
the  said  Etting ;  that  it  was  known  to  the  bank 
before,  or  pending  the  negotiation,  that  the  debt 
from  M'Cullough,  or  the  greater  part  thereof,  had 
grown  out  of  his  unauthorized  and  fraudulent 
appropriation  of  their  funds  to  his  own  use, 
which  knowledge  the  bank  did  not  promulgate, 
though  they  contemplated  his  removal  as  soon  as 
the  securities  should  be  given,  in  conformity  with 
the  arrangement  which  had  been  made ;  that  the 
defendant  endorsed  the  note  in  ignorance  of  any 
fraud  on  the  bank,  or  of  any  abuse  of  his  office 
of  cashier,  or  of  any  probability  of  his  removal 
from  the  said  office ;  that,  had  the  defendant 
known  these  circumstances,  he  would  not  have 
endorsed  the  said  note ;  and  that  the  bank  fore- 
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bore  to  promulgate  either  the  information  they  1826. 
possessed,  or  their  intention  to  remove  the  said  v^tT^/ 
M'Cullough,  under  the  impression,  that  the  die-  v. 
closure  would  increase  the  difficulty  of  the  said  ^jj^B^ 
M'Cullough  in  procuring  security,  if  not  render 
it  impossible  for  him  to  procure  it ;  yet,  if  they 
shall  also  be  of  opinion,  that  the  defendant, 
without  making  any  inquiries  of  the  plaintiffs 
on  the  subject  of  such  information  and  inten- 
tion, or  holding  any  communication  with  them 
on  the  subject  of  his  intended  endorsement, 
did,  of  his  own  accord,  on  the  application  of  the 
said  M'Cullough,  and  for  the  purpose  of  giving 
effect  to  the  said  arrangement,  endorse  the  said 
note  on  which  this  action  is  brought,  that  there 
was  nothing  in  the  evidence  so  given  by  the  de- 
fendant, to  affect  the  plaintiff's  right  of  recovery 
in  this  action.  That,  in  order  to  vitiate  the  said 
note  and  endorsement  in  law,  and  to  bar  the 
plaintiff's  right  of  recovery  thereon,  on  the 
ground  of  a  fraudulent  misrepresentation,  or 
fraudulent  concealment  of  circumstances  known 
to  them,  and  unknown  to  the  defendant,  it  was 
incumbent  on  the  defendant  to  show  that  he  ap- 
plied to  the  plaintiffs  for  information,  or  held  some 
communication  with  them  for  the  purpose  of  re- 
ceiving such  information,  and  that  on  such  appli- 
cation or  communication,  the  plaintiffs  either 
misrepresented  or  concealed  such  circumstances ; 
and  that,  in  the  absence  of  such  proof,  there  was 
nothing  in  the  facts  so  given  in  evidence  by  the 
defendant,  to  affect  the  right  of  recovery  in  the 
action. 
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1826*        The  Court  gave   the  instruction  as  asked,  to 

V^VT^,/  which  an  exception  was  taken. 

▼.  The  counsel  for  the  defendant  then  moved  the 

^£s.°f  Court  for  instructions,  that  if  the  jury  should 
draw  from  the  evidence  certain  inferences  which 
were  stated,  the  plaintiffs  were  not  entitled  to  re- 
cover. These  inferences  were,  that  the  bank 
was  fully  informed  in  March,  lol9,  of  the  fraudu- 
lent conduct  of  M'Cullough,  the  extent  of  his 
misapplication  of  their  funds,  and  of  his  insol- 
vency ;  that  on  receiving  this  information,  they 
became  satisfied  of  his  unfitness  to  continue  in 
office,  and  determined  to  remove  him.  That, 
however,  they  continued  him  in  office  until  the 
18th  of  May,  carefully  concealing  the  circum- 
stances, and  their  determination,  for  the  purpose 
of  obtaining  security  of  the  debt  due  to  them 
from  the  said  M'Cullough,  one  of  which  so  con- 
templated securities  was  the  note  in  question. 
That  the  defendant  was,  to  the  knowledge  of  the 
plaintiffs,  ignorant  of  M'Cullough's  breach  of 
duty,  and  of  the  determination  to  remove  hira» 
and  endorsed  the  note  by  reason  of  that  igno- 
rance. 

The  Court  refused  to  give  this  instruction,  un- 
less the  jury  should  be  further  of  opinion,  that 
the  defendant  was  led  into  this  state  of  igno- 
rance in  consequence  of  inquiries  made  by  him 
of  the  plaintiffs,  or  of  some  previous  communi- 
cation between  them  and  him. 

On  the  farther  application  of  the  counsel  for 
the  defendant,  praying  the  Court  to  instruct  the 
jury,  that  on  the  statement  and  evidence  contain- 
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ed  in  the  bills  of  exceptions,  if  the  jury  believed     1826. 
the  same,  the  plaintiffs  were  not  entitled  to  re-  N^TVT^' 
cover ;  the  Court  refused  to  give  the  instruction        v. 
asked,  and  directed  the  jury,  that  on  the  evidence  ^^"s.0 
aforesaid  the  plaintiffs  were  entitled  to  recover. 

Judgment  was  rendered  for  the  plaintiffs  in  the 
Court  below,  and  the  cause  was  brought  by  writ 
of  error  to  this  Court. 

The  cause  was  argued  by  Mr.  Webster  and  Mmnk  «*. 
Mr.  Taney,  for  the  plaintiff  in  error,  and  by  the 
Attorney  General  and  Mr.  Emmett,  for  the  de- 
fendants in  error.  The  discussion  took  a  wide 
range  upon  the  doctrine  of  misrepresentation  and 
concealment  in  contracts  ;  but  as  that  point  was 
not  determined  by  the  Court,  it  has  not  been 
thought  necessary  to  report  any  thing  more  than 
a  concise  summary  of  the  arguments  of  coun- 
sel. 

The  following  points  were  made  for  the  plain- 
tiff in  error,  upon  the  instructions  given  and  re- 
fused by  the  Court  below. 

1.  That  the  concealment  of  the  facts  and  cir- 
cumstances above  mentioned,  or  the  concealment 
of  any  one  of  them,  whereby  the  plaintiff  in  error 
was  induced  to  enter  into  the  contract  in  ques- 
tion, was  a  fraud  upon  him,  and  vitiated  the  con- 
tract. 

2.  That  if  the  mere  omission  to  communicate 
the  said  facts  and  circumstances  would  not  be  a 
fraud,  yet,  the  actt  of  the  defendants  in  error,  of 
continuing  M'Cullo ugh  in  office,  in  order  to  give 
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1826*     him  credit,  and  thereby  to  procure  the  security  in 
K^y^/  question,  by  which  means  the  plaintiff  in  error 
▼.        was  deceived,  and  induced  to  endorse  the  said 
the  u?s.°  note,  was  a  fraud  upon  him,  and  vitiated  the  con- 
tract. 

3.  That  the  continuance  of  M'Cullough  in  the 
office  of  cashier,  from  the  16th  of  March,  1819, 
(when  his  misconduct  in  office  came  to  the 
knowledge  of  the  president  and  directors  of  the 
bank,)  until  the  18th  of  May  following,  when  he 
was  dismissed,  was  a  violation  of  the  duty  of  the 
president  and  directors  to  the  government  of  the 
United  States,  and  to  the  public,  and,  therefore, 
vitiated  any  contract  obtained  by  means  of  such 
continuance  in  office. 

Upon  the  first  point,  it  was  argued,  that  the 
concealment  of  material  circumstances,  known 
to  one  party,  and  unknown  to  the  other,  vitiates 
the  contract."  In  the  opinion  given  by  the  Court 
below,  the  principle  was  admitted,  but  with  this 
qualification,  that  it  must  be  on  inquiry  or  commu- 
nication, for  the  purpose  of  information.  In  this 
view  of  the  subject,  the  only  question  would  be, 
whether  the  rule  is  subject  to  this  limitation,  i.  e.  of 
inquiry  or  communication  for  the  purpose  of  infor- 
mation. But  an  exception  to  the  rule  was  sup- 
posed to  exist,  and  it  might  be  said,  that  a  party 
is  not  bound  to  communicate  circumstances  ex- 

a  1  Com.  Contr.  88.  1  W.  Bl.  Rep.  463.  1  Fonbl  Eq. 
379.  note  (h.)  Dougl.  18.  Hill  v.  Gray,  l  Starkie's  N.  P.  Rep. 
434.     Verplanck  on  Contracts, passim.  8  Mass.  Rep.  408. 
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trinsic  to  the  contract,  and  that  the  circumstances     1826* 
concealed    were  extrinsic.    If  this  proposition  ys^£^*' 
were  true,  although  there  had  been  inquiry  and        v. 
communication,  yet  the  facts  themselves  being    tbcU.V 
of  such  a  character  that  they  need  not  to  have 
been  disclosed,  that  alone  created  the  exception 
to  the  rule.     But,  it  was  insisted,  the  exception 
ought  to  be  confined  to  those  facts  which  are 
equally  open  to  both  parties.*     The  ground  upon 
which  Etting  undertook  for  M'Cullough's  per- 
formance, was  his  confidence  in  his  supposed  in- 
tegrity, and  in  his  resources  and  credit  derived 
from   his   connexion  with  the  bank.     No  case 
could  be  found,  which  states,  that  inquiry  is  ne- 
cessary to  create  the  obligation  to  disclose  mate- 
rial facts,  which  are  not  equally  within  the  know* 
ledge  of  both  parties.     The  fraud  consists  in 
dealing  with  the  party  in  ignorance,  and  leaving 
him  so.     It  is  not  necessary  that  the  other  party 
should  have  created  the  false  impression,  or  in- 
tended to  have  created  it.     It  is  sufficient  that  he 
knows  it,  and  takes   advantage  of  it/    Undue 
concealment  consists  in  the  suppression  of  a  ma- 
terial fact,  not  in  the  knowledge  of  both  parties, 
and  not  of  a  nature  to  be  equally  known  to  both 
parties,  in  a  case  where  confidence  is  reposed 
that  the  fact  does  not  exist.     In  Laidlaw  v.  Or- 

a  Laidlaw  v.  Organ,  2  Wheat.  Rep.  183. 

b  Stuart  v.  Wilkins,  Doug  I.  18.  Pidcock  v.  Bishop,  3  Barnw. 
8f  Crew.  605.  Smith  v.  Bank  of  Scotland,  1  Daw.  Pari.  Rep. 
272.  1  Brad.  %  Bingh.  289-  Jackson  v.  Bucbaire,  3  Term  Rep. 
551. 
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1826.    gan,  the  intelligence  was   of  a   nature   to  be 
^^^^  equally  known  to  both  parties,  and  it  was  not  a 
*•        fact  respecting  which  confidence  is  generally  re- 
the  U.  8.    posed  that  it  will  be  disclosed. 

On  the  second  point,  it  was  argued,  that  here 
was  an  act  done  in  order  to  give  a  false  credit, 
and  it  did  give  false  credit.  It  was  a  positive 
deceit  by  acts,  though  not  by  words.  It  was 
asked,  whether  a  party  might  lawfully  deceive  in 
one  way,  and  not  in  the  other  ?  The  law  is  more 
consistent  with  common  justice,  and  says  you 
must  do  nothing  to  deceive.0  It  was  a  case  of 
industrious  concealment/  By  continuing  the 
cashier  in  office,  the  defendants  in  error  gave 
him  a  fictitious  credit  which  they  knew  did  not 
belong  to  him.  It  was  analogous  to  the  ordinary 
case  of  the  fraudulent  misrepresentation  of  the 
credit  of  another/  It  had  been  said  there  was 
no  inquiry.  Why  was  there  none  ?  Because, 
the  very  continuance  of  the  officer  in  office,  was 
evidence  that  they  thought  him  honest.  It 
might,  perhaps,  be  contended,  that  nothing'  was 
positively  said  or  done  by  the  bank  calculated  to 
mislead  the  surety.  But  silence,  or  an  omission 
to  act,  may,  in  many  cases,  as  effectually  deceive 
the  party,  as  the  most  explicit  declaration,  or  the 
most  positive  acts.  Continuing  the  cashier  in 
office  was  equivalent  to  a  suggestio  falsi.* 

a  2  Wheat.  Rep.  295.  1  Dow.  Pari  Rep.  294,  295.  2  Term 
Rep.  587. 

b  Sugd.  Vend.  226, 227*  and  the  cases  there  collected. 

c  Paisley  v.  Freeman,  3  Term  Rep.  51. 

d  In  the  case  of  Smith  v.  Bank  of  Scotland,  (1  Dow.  Pari. 
Rep.  294.)  Lord  Eldon  spake  of  another  case  which  had  come 
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On  the  third  point,  the  peculiar  character  of    1826. 
the  bank  was  insisted  on,  as  an  instrument  of  the  ^^T^ 
government,  not  created  for  its  own  profit  mere-         v. 
ly,  but  as  a  means  to  aid  the  financial  operations    the  U.S. 
of  the  government a    Both   the  public  and  the 
government  were  deceived  and   injured  by  the 
misplaced  confidence  of  the  bank  in  their  cashier. 
It  was  their  duty  to  have  removed  him  the  instant 
his  default  was  discovered.     It  is  contrary  to  the 
policy  of  the  law  to  enforce  a  contract  obtained 
by  a  breach  of  duty  to  the  public.     The  bank 
may  be  considered  as   a  public    officer,  and   is 
bound  by  the  same  obligations,  and  owes  the 
same  duties,  as  any  other  publiG  officer.     But, 
would  it  be  pretended,  that  a  public  officer  could 
keep  an  unworthy  agent  or  deputy  in  office,  for 

before  him.  (Maltby's  case.)  "A  clerk  to  the  Fishmonger's 
Company  bad  incurred  a  considerable  debt.  The  deficit  bad  been 
increasing  from  year  to  year,  and  was  at  length  carried  beyond 
what  the  company  were  likely  to  recover.  They  demanded  addi- 
tional security,  which  he  procured.  The  case  had  come  before 
him  only  upon  motion,  but  he  had  thought  a  good  deal  upon  it, 
and  the  light  in  which  it  appeared  to  him  was  this :  If  he  knew 
himself  to  be  cheated  by  an  agent,  and,  concealing  that  fact,  ap» 
plied  for  security,  in  such  a  manner,  and  under  such  circumstances, 
as  held  him  out  to  others  as  one  whom  he  considered  as  a  trust- 
worthy person,  and  any  one  acting  under  the  impression  that  the 
agent  was  so  considered  by  his  employer,  had  become  bound  for 
him ;  it  appeared  to  him,  that  he  could  not  conscientiously  hold 
that  security.  He  was,  then,  of  Qpinion,  that  the  Fishmonger's 
Company  could  not  hold  their  security.  He  did  not  know  what 
had  become  of  the  case  afterwards,  but,  he  believed,  that  his  opi- 
nion was  submitted  to,  and  that  no  further  proceedings  were  had. 
He  had  since  reconsidered  the  matter,  and  still  retained  his  former 
opinion,  and  would  act  upon  it  judicially,  if  occasion  offered." 
a  M'Cullough  v.  Maryland,  4  Wheat.  Rep.  411.  422. 
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1826.     the  mere  purpose  of  securing  a  debt  due  to  him- 
V^TN^''  self? 

fitting 

v.  On  the  part  of  the  defendants  in  error,  it  was 

the  D.V°  stated,  that  the  rule  is  accurately  laid  down  by 
Mr.  Fonblanque,  as  to  what  circumstances  a  con- 
tracting party  is  bound  to  disclose :  "  If  a  man, 
by  the  suppression  of  a  truth  which  he  was  bound 
to  communicate,  or  by  the  wilful  suggestion  of  a 
falsehood,  be  the  cause  of  prejudice  to  another, 
who  had  a  right  to  a  full  and  correct  representa- 
tion of  the  fact  y  it  is  certainly  agreeable  to  the 
dictates  of  a  good  conscience,  that  his  claim 
should  be  postponed  to  that  of  the  person  whose 
confidence  was  induced  by  his  representation.5'* 
Under  certain  modifications,  and  with  certain 
exceptions,  the  party  is  bound  to  communicate  all 
circumstances  intrinsic  in  the  contract  itself;  all 
those  circumstances  which  enter  into  the  con- 
tract as  ingredients,  and  form  constituent  parts 
of  it.  But,  with  regard  to  circumstances  extrin- 
sic to  the  contract,  though  forming  inducements 
to  enter  into  it,  however  powerfully  he  may  be- 
lieve and  know  they  are  operating  with  the  oppo- 
site party,  he  is  at  liberty  to  keep  silence.  In- 
trinsic circumstances  are  such,  for  example,  as 
regard  the  quality  and  price  of  the  article,  which 
must,  of  necessity,  enter  into  the  inducements. 
Extrinsic  circumstances  are  those  considerations 
which  form  no  component  part  of  the  contract 
itself,  but  which  may  form  inducements  with  the 
party  to  enter  into  it.    The  distinction  is  founded 

a  1  FonbU  Eq.  l(vT/> 
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in  reason,  and  is  necessary  to  the  business  of    1826. 
life.*    With  regard  to  the  whole  class  of  extrin-  v^^£w 
sic  circumstances,  though,  if  the  party  undertake        ▼. 
to  disclose  them,  he  must  take  care  to  state  the    the  u#  Sa 
truth,  yet,  he  may  maintain  the  most  obstinate 
silence  respecting  them,  and  the  contract  will 
still  be  valid. 

As  to  the  objection,  that  the  rule  must  be  re- 
ceived with  the  qualification,  that  the  facts  are 
equally  accessible  to  both  parties,  it  was  said, 
that  if  by  this  was  meant,  that  they  must  be 
equally  accessible  to  both  by  the  use  of  ordinary 
diligence,  it  could  not  be  considered  as  well 
founded/  And,  if  it  meant  nothing  more  than 
that  it  was  physically  accessible,  where  the  party 
pushes  his  inquiries  in  all  possible  directions,  and 
takes  sufficient  time  to  make  the  discovery,  then 
it  was  inapplicable  to  any  practical  purpose  in 
the  business  of  life.  The  qualification  had  been 
borrowed  from  the  law  with  regard  to  intrinsic 
circumstances,  to  which  it  was  properly  applied, 
and  transferred  to  extrinsic  circumstances,  to 
which  it  was  wholly  inapplicable.  Assuming, 
that,  with  regard  to  extrinsic  circumstances,  a 
party  may  conceal  them  without  impairing  the 
contract,  there  was  not  a  feature  in  any  one  of 
the  instructions  in  this  case  which  was  not  justi- 
fied by  the  operation  of  that  principle.  The 
keeping  the  cashier  in  office  was  doing  nothing. 

a  2  WTucU.  Rep.  185.  note  c.  and  the  passages  from  Pothicr 
there  cited. 
*  Fox  v.  Mackreth,  2  Bro.  Ch.  Cos.  420. 
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1826.     It  was  a  mere  forbearance  to  act.    AH  the  cases 
^^^^  referred  to,  of  industrious  concealment,  admitted 
?.        of   two  answers:     (1.)  That  the    concealment 
tiw  U.ns.°  was  °f  circumstances  intrinsic  to  the  contract, 
(2.)  That,  in  all  the  cases,  no  acts  were  done 
to  alter  the  antecedent  state  of  things  for  the 
purpose   of   concealment.      As  to  the  case  of 
Smith  v.    The  Bank  of  Scotland,*  which  had 
been  relied  upon  as  analogous  to  the  present, 
it   would    be    found    that    there  was    a    posi- 
tive misrepresentation  on  the  part  of  the  bank, 
they  alleging  that  further  security  was  wanted  on 
account  of  an  increase  of  business,  when,  in 
fact,  there  Was  a  decrease.     Another  case  from 
the  same  book  might  have  been  cited,  where  an 
attempt  was  made  to  set  aside  a  security  bond, 
alleged  to  have  been  obtained  by  unfounded  re- 
presentations of  circumstances  generally,  with- 
out any  direct  reference  to  the   bond,  and  the 
Court   having,  according   to  the   forms   of  the 
Scottish  law,  appointed  the  sureties  to  say  whe- 
ther they  would  refer  to  the  respondent's  oath, 
"  that  he  did  elicit  that  bond  ?"  and  the  sureties 
having  admitted,  that  "  they  never  meant  to  say 
that  there  was  any  degree  of  personal  influence 
with  either  of  them  to  elicit  the  bond  of  relief" 
the  Court  of  Session  pronounced  in  favour  of  the 
bond,  which  was  affirmed  by  the  House  of  Lords 
on  appeal.6     So,  here,  it  might  be  asked,  whe- 
ther the  plaintiffs  below  had  done  any  thing  to 

a  1  Dow.  Pari  Rep.  272. 

b  Webster  v.  Chrystie,  1  Dow.  Pari  Rep.  247. 
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elicit  the  note.     All  that  was  alleged  was,  that    1826. 
they    had   not    communicated    their    intention  ^^^^ 
of  removing  the   cashier,  when  they  were  not        ▼• 
asked  respecting  their  intentions,  and  when  it   the  U.  S. 
was  equally  lawful  for  them  to  retain  or  to  re- 
move him.     The  effort  on  the  other  side  is  to 
induce  the  Court  to  establish  a  new  rule  of  law, 
which,  however  analogous  to  other    principles 
merely  applicable  to  the  contract  of  insurance, 
was  admitted,  even  by  the  ingenious  and  learned 
author  of  the  treatise  which  had  been  referred 
to,  not  to  form  a  part  of  the  jurisprudence  of 
this  country.* 

Mr.   Chief  Justice  Marshall   delivered    the  Jfordfeiaifc. 
opinion  of  the  Court. 

If  this  case  depended  on  the  deservedly  high 
character  of  the  individuals  who  were  engaged 
on  the  part  of  the  bank  in  the  transactions  in 
which  the  suit  originated  ;  if  elevation  above  the 
possibility  of  suspicion  that  they  could  have  me- 
ditated any  thing  believed  by  themselves  to  be 
legally  or  morally  wrong,  could  decide  it,  this 
cause  would  not  have  required  the  great  efforts 
which  have  been  bestowed  upon  it.  The  names 
which  appear  on  this  record  can  never  be  con- 
nected with  actual  fraud  ;  nor  would  any  difficulty 
be  found  in  protecting  them  from  the  imputa- 
tion, were  it  possible  that  it  could  be  made.  But 
judicial  inquiries  are  into  the  rights  of  the  par- 

a  Verplanck  on  Contracts. 
Vol.  XI.  10 


74  CASES  IN  THE  SUPREME  COURT 

1826.  ties ;  and,  although  high  and  honourable  charac- 
^T^  ter  has,  and  ought  to  have,  great  influence  in 
*-  weighing  testimony  in  which  that  character  is  in 
the  U.  S.  *ny  manner  involved ;  yet,  when  the  inferences 
from  that  testimony  are  drawn  by  others,  and  a 
Court  is  required  to  pronounce  the  law  arising 
upon  them,  character  is  excluded  from  the  view 
of  the  Judge,  and  legal  principles  alone  can  be 
acknowledged  as  his  guide. 

At  the  trial  several  points  of  law  were  raised 
by  both  parties,  on  which  opinions  were  given,  to 
which  exceptions  were  taken,  and  the  correctness 
of  those  opinions  constitutes  the  single  inquiry 
in  this  Court.  [Here  the  learned  Chief  Justice 
stated  the  case,  as  it  is  stated  above.] 

As  preliminary  to  the  inquiry,  whether  the  law 
arising  on  the  facts,  and  on  the  inferences  as- 
sumed in  the  bills  of  exceptions  contained  in  the 
record,  was  correctly  stated  by  the  Court,  a  point 
has  been  made  at  the  bar,  which  must  be  disposed 
of.  It  has  been  contended,  that  a  Court  is  not 
bound  to  answer  abstract  or  hypothetical  ques- 
tions of  law,  not  growing  out  of  the  testimony  in 
the  cause,  which  may  be  propounded  at  the  bar ; 
and,  to  apply  this  principle,  it  has  been  also  con- 
tended, that  the  testimony  contained  in  the  record, 
and  referred  to  in  the  bills  of  exceptions,  contains 
nothing  from  which  the  jury  could  possibly  draw 
those  inferences  of  fact  upon  which  the  Court 
was  asked  to  declare  the  law.  That  the  points 
made  in  the  bill  of  exceptions  constitute  a  dis- 
tinct and  totally  different  case  from  that  made  by 
the  evidence. 
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That  a  Judge  cannot  be  required  to  declare     1826. 
the  law  on  hypothetical  questions  which  do  not  ^^^^ 
belong  to  the  cause  on  trial,  has  been  frequently        v. 
asserted  in  this  Court,  and  is,  we  believe,  incon-    t^  u.V 
trovertible.4    The  Court  may,  at  any  time,  refuse 
to  give  an  opinion  on  such  a  point ;   and  if  the 
party  propounding  the  question   is  dissatisfied 
with  it,  he  may  except  to  the  refusal,  which  ex- 
ception will  avail  him,  if  he  shows  that  the  ques- 
tion was  warranted  by  the  testimony,  and  that 
the  opinion  he  asked  ought  to  have  been  given. 
But,  if  the  Judge  proceeds  to  state  the  law,  and 
states  it  erroneously,  his  opinion  ought  to  be  re- 
vised ;  and  if  it  can  have  had  any  influence  on 
the  jury,  their  verdict  ought  to  be  set  aside. 

It  cannot,  however,  we  think,  be  correctly  af- 
firmed with  respect  to  the  case  now  under  consi- 
deration, that  the  points  stated  in  the  bills  of  ex- 
ception have  no  relation  to  the  testimony  to 
which  those  bills  refer.  That  testimony  consists 
of  various  communications  and  reports,  made  to 
the  bank,  of  their  own  transactions,  and  of  the 
admissions  of  parties.  It  has  been  said,  that 
this  testimony  id  all  in  writing,  and  is  to  be  con- 
strued by  the  Court;  and  from  this  proposition  is 
deduced  the  corollary,  that  the  jury  was  not  at 
liberty  to  draw  inferences  from  it. 

Were  the  fact  as  alleged,  and  were  it  true, 
that  the  testimony  is  all  in  writing,  the  conse- 
quence drawn  from  it  cannot  be  admitted.  Con- 
ceding it  to  be  the  province  of  the  Court  to  con- 
strue any.  particular  paper  which  was  offered  in 

a  Hamilton  v.  Russell,  1  Cranch'i  Rep.  309. 318. 
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1826.     evidence,  the  report  of  the  30th  of  March  for 

^^^T^  example,  and  to  declare  the  meaning  of  every 

▼.        sentence,  and  of  the  whole  instrument,  yet  this 

The  Bank  of  AX.  *•*/•*••• 

the  U.S.  report  contains  a  great  variety  of  extrinsic  cir- 
cumstances, suggests  measures  of  deep  interest, 
was  followed  by  numerous  successive  acts  which 
took  place  in  the  country,  and  which  do  not  de- 
rive all  their  influence  on  the  cause  from  the  con- 
struction of  the  particular  papers  in  which  they 
are  communicated,  but,  in  a  considerable  degree, 
from  their  connexion  with  each  other,  from  the 
motives  in  which  they  originate,  and  from  the 
effects  they  were  calculated  to  produce,  and  did 
produce,  on  others.  These  subjects  -are  pecu- 
liarly proper  for  the  consideration  of  a  jury.  If 
the  testimony  be  examined,  it  will,  we  think,  ap- 
pear, that  the  counsel  for  the  plaintiffs  has  not 
asked  the  Court  to  give  its  opinion  on  any  infe- 
rences of  fact  which  it  was  not  at  least  possible 
for  the  jury  to  draw  from  the  evidence.  The 
knowledge  of  the  bank  is  not  questioned.  The 
ignorance  of  Etting  might  be  inferred  from  the 
absence  of  all  testimony  proving  his  knowledge 
that  any  fraud  had  been  practised  by  M'Cullough. 
The  original  resolution  of  the  bank  to  remove 
M'Cullough  might  be  inferred  from  their  know- 
ledge of  his  unfitness  for  the  office,  and  from  the 
fact  that  they  did  remove  him  the  instant  the  secu- 
rities were  obtained  which  they  expected  from  him. 
The  same  facts  might  justify  the  inference  re- 
specting the  motives  which  induced  the  bank  to 
retain  him  in  office  until  those  securities  were 
procured. 
We  are  far  from  saying  that  these  inferences  were 
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all  of  them  such  as  the  jury  ought  to  have  drawn.  1826. 
It  is  not  difficult  to  perceive,  that  the  bank  might  "*^£^' 
have  acted  on  motives  equally  unexceptionable  in  v. 
morals  and  in  law.  The  jury  might  very  well  the  U.S. 
have  believed  that  the  bank  thought  the  26,550 
shares  of  stock  were  not  worth  more  than  the 
sums  for  which  they  were  pledged,  or,  at  any 
rate,  were  not  a  safe  security,  and  might,  there- 
fore, think  it  advisable  to  relinquish  that  pledge, 
if  other  security  could  be  substituted  in  its  place. 
Others  might  estimate  that  stock  more  highly 
than  they  did,  and  might  estimate  it  rightly. 
Friends,  therefore,  acting  on  their  own  judgment 
of  the  value  of  this  stock,  might  be  found  willing 
to  endorse  the  paper  of  Mr.  M'Cullough  on  re- 
ceiving it  as  a  pledge.  The  motive,  too,  for  re- 
taining Mr.  M'Cullough  in  officfe  might  be  to  in- 
duce him  to  do  the  bank  all  the  justice  in  his 
power,  not  to  induce  others  to  endorse  his  notes. 
The  whole  subject  was  before  the  jury,  and  they 
might  have  drawn  from  the  testimony  either 
these  inferences,  or  those  which  are  stated  in  the 
bills  of  exceptions.  The  counsel  for  the  plain- 
tiffs, believing  the  law  to  be  ip  their  favour  even 
upon  that  view  of  the  testimony  which  is  taken 
in  the  exceptions,  and  fearing  that  the  jury, 
should  they  take  that  view,  might  find  for  the 
defendant,  chose  to  refer  the  law  to  the  Court. 
Whether  his  fears  respecting  the  jury  were  well 
or  ill  founded,  this  cause  must  now  be  decided  on 
the  correctness  of  the  opinion  given  by  the  Cir- 
cuit Court. 

In  the  very  elaborate  arguments  which  have 
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been  made  at  the  bar,  several  cases  have  been 
cited  which  have  been  attentively  considered. 
No  attempt  will  be  made  to  analyze  them,  or  to 
decide  on  their  application  to  the  case  before  us, 
because  the  Judges  are  divided  respecting  it. 
Consequently!  the  principles  of  law  which  have 
been  argued  cannot  be  settled  ;  but  the  judgment 
is  affirmed,  the  Court  being  divided  in  opinion 
upon  it. 


Judgment  affirmed. 


•x. 


[Assignment  for  the  benefit  of  Creditors.    Evidence.] 

Brooks  v.  Marbury. 


A  debtor  has  a  right  to  prefer  one  creditor  to  another  in  payment ;  and 
it  is  no  objection  to  the  validity  of  an  assignment  for  that  purpose, 
that  it  was  made  by  the  grantor,  and  received  by  the  grantee,  as 
trustee,  in  the  hope  and  expectation,  and  with  a  view  of  preventing 
prosecution  for  a  felony  connected  with  hi*  transactions  with  his 
creditors ;  if  the  preferred  creditors  have  done  nothing  to  excite 
that  hope,  and  the  assignment  was  made  without  their  knowledge 
or  concurrence  at  the  time  of  its  execution,  and  without  a  know- 
ledge of  the  motives  which  influenced  the  assignor,  or  was  not  af- 
terwards assented  to  by  them  under  some  engagement  express  or 
implied  to  suppress  or  forbear  the  prosecution. 

An  assignment  for  the  benefit  of  preferred  creditors  is  valid,  although 
their  assent  is  not  given  at  the  time  of  its  execution,  if  they  subse- 
quently assent  in  terms,  or  by  actually  receiving  the  benefit  of  it. 

It  is  no  objection  to  such  an  assignment,  that  it  defeats  all  other  cre- 
ditors of  their  legal  remedies,  even  if  amounting  to  a  majority  iu 
number  and  value,  unless  there  be  some  express  provision  of  a 
bankrupt  law  to  invalidate  the  deed. 
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(jpmre,  How  far,  and  under  what  circumstances,  the  possession  of  the      1826. 
property  assigned  to  trustees  for  the  benefit  of  creditors,  continu- 
ing in  the  grantor,  will  invalidate  the  assignment. 

A  certified  copy  of  a  registered  deed  cannot  be  given  in  evidence,  if 
within  the  power  of  the  party  claiming  under  it  to  produce  the  ori- 
ginal, unless  there  be  some  express  provision  by  statute  making  %n 
authenticated  copy  evidence. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 

This  is  the  same  case  which  is  reported  ante, 
vol.  VII.  p.  556.  The  judgment  of  the  Court 
below  was  then  reversed,  and  a  venire  de  novo 
awarded.  At  the  new  trial,  exceptions  were 
taken  to  the  instructions  given  by  the  Court  to 
the  jury ;  and  the  cause  having  again  been  brought 
before  this  Court  for  revision,  was  argued  by 
Mr.  Jones  and  Mr.  Coxe,  for  the  plaintiff/  and 
by  the  Attorney  General  and  Mr.  Key,  for  the 
defendant/ 

Mr.  Chief  Justice  Marshall   delivered   the  Feb.  io(fr 
opinion  of  the  Court. 

This  case  depends  on  the  validity  of  a  deed 
executed  by  Richard  H.  Fitzhugh  on  the  31st  of 
December,  1819,  purporting  to  convey  to  the  de- 
fendant, for  the  use  of  certain  enumerated  cre- 
ditors, his  slaves,  goods,  and  debts,  which  deed 

a  They  cited  6  Harris  8f  Johns.  Rep.  234.  Hamilton  v.  Rus- 
sell, 1  Cranch's  Rep.  310.  Hildreth  v.  Sands,  2  Johns.  Ch.  Cos. 
35.    Edwards  ▼.  Harlin,  2  Term  Rep.  587. 

b  They  cited  Marbury  y.  Brooks,  7  Wheat.  Rep.  556.  Whea- 
ton  v.  Sefton  4  Wheat.  Rep.  503.  As  tor  v.  Wells,  4  Wheat. 
Rep.  466.    Sands  v.  Hildreth,  14  Johns.  Rep.  493- 


«  • 
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1826.  was  recorded  in  the  record  book  for  the  county 
in  which  the  parties  resided,  on  the  3d  of  January, 
1820.  Immediately  after  executing  this  deed, 
the  said  Fitzhugh  absconded ;  and  on  the  10th  of 
February  thereafter,  the  plaintiff  sued  out  an  at- 
tachment to  attach  his  effects  in  the  hands  of  the 
said  Marbury.  The  garnishee  denies  that  he 
has  any  effects  of  the  said  Fitzhugh  in  his  hands 
which  can  be  affected  by  the  attachment,  the 
same  not  being  sufficient  to  satisfy  the  creditors 
enumerated  in  the  deed  which  has  been  mention- 
ed. The  plaintiff  contests  the  validity  of  that 
deed.  The  jury  found  a  verdict  in  favour  of  its 
validity,  upon  which  the  Circuit  Court  rendered  a 
judgment  against  the  plaintiff,  which  he  has 
brought  before  this  Court  by  a  writ  of  error.  In 
the  course  of  the  trial,  exceptions  were  taken  by 
the  counsel  for  the  plaintiff  to  some  opinions 
given  by  the  Court,  and  to  its  refusal  to  give 
others  for  which  they  applied.  The  correctness 
of  the  opinions  given,  and  of  the  refusal  of  those 
not  given,  will  now  be  considered. 

On  the  trial,  the  garnishee  offered  to  read  from 
the  record  books  of  the  county,  the  memorial  of 
the  deed  which  has  been  mentioned,  to  which  the 
plaintiff  objected,  and  insisted  that  the  original 
ought  to  be  produced.  The  Court  overruled 
this  objection,  and  the  copy  was  read.  To  this 
opinion  of  the  Court  the  plaintiff's  counsel  ex- 
cepted ;  and  he  now  insists,  that  there  is  no  law 
of  the  State  of  Maryland  which  directs  a  deed  of 
the  description  of  that  of  which  a  copy  was  read 
in  this  case,  to  be  recorded ;  and  that,  if  there 
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were  such  a  law,  still  the  original  ought  to  be     1826'. 
produced,  if  within  the  power  of  the  party  claim-  v^^^' 
ing  under  it  v. 

The  act  of  1729,  ch.  8.  enacts,  "  that  from  Marburr' 
and  after  the  end  of  this  session  of  Assembly, 
no  goods  or  chattels  whereof  the  vendor,  mort- 
gagor, or  donor,  shall  remain  in  possession,  shall 
pass,  alter,  or  change,  or  any  property  thereof 
be  transferred  to  any  purchaser,  unless  the  same 
be  by  writing,  and  acknowledged  before  one  pro- 
vincial Justice  of  the  county  where  such  seller, 
mortgagor,  or  donor,  shall  reside,  and  be  within 
twenty  days  recorded  in  the  records  of  the  same 
county." 

The  counsel  for  the  plaintiff  insists,  that  this 
law  directs  the  recording  of  those  deeds  only 
which  convey  property  of  which  the  donor  re- 
mains in  possession,  and  that  the  possession  in 
this  case  must  be  supposed  to  have  passed  with 
the  deed,  unless  the  contrary  be  shown. 

This  objection  is  not  without  its  weight.  It, 
however,  does  not  appear  to  have  been  suggested 
at  the  trial,  and  probably  did  not  occur  to  the  qWEref  How- 
Court  or  the  parties  at  the  time,  or  it  might  have  (^^£^i 
been  shown  that  in  point  of  fact  the  possession  Jj*™§  accot^ 
was  not  immediately  changed.  Since,  however,  ££  inof  l^j 
the  admission  of  the  evidence  was  not  made  to  alignment  to 

trustees  for  the 

depend  on  the  circumstance  of  possession,  this  benefit  of  ere- 

i_-  A  t  iii  ditors,)  wouM 

objection  cannot  be  overlooked.  invalidate    it 

It  has  been,  also,  contended  by  the  plaintiff  thority  of  //«- 
that  if  possession  did  not  accompany  and  follow^"  (?£<&£'* 
the  deed,  it  is  void  as  to  creditors  under  the  au-  ***'  31o;) 

Vol.  XI.  11 
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1826.  thority  of  the  case  of  Hamilton  v.  Rusedf 
v-|£^£^  (1  Cranch's  Rep.  310.)  On  this  point,  it  may 
y.  be  proper  to  observe,  that  in  Hamilton  v.  Russel, 
nry'  the  defed  purported  to  convey  the  property  to  the 
vendee  for  his  own  immediate  use,  and  the  sub- 
sequent continued  possession  of  the  vendor  was 
incompatible  with  the  instrument.  This  is  a 
deed  of  trust,  not  for  the  benefit  of  the  person  to 
whom  it  is  made,  but  for  the  benefit  of  certain 
enumerated  creditors.  The  continuance  of  the 
possession  with  the  donor  until  the  trust  can  be 
executed,  may  not  be  so  incompatible  with  the 
deed  as  to  render  it  absolutely  void  under  all  cir- 
cumstances. The  Court  does  not  mean  to  ex- 
press any  opinion  on  this  point,  farther  than  to 
say,  that  it  is  not  supposed  to  be  decided  in 
Hamilton  v.  Russel. 
deST^nadmt  Should  the  act  of  1729  be  considered  as  ap- 
dwce ln  evi"  Pty'n8  t0  ^is  case,  the  question  would  then  arise, 
whether  the  copy  of  a  deed  be  admissible  where 
the  original  is  in  the  power  of  the  party  offering 
the  copy.  This  would  be  contrary  to  the  great 
principle,  that  the  best  evidence  which  the  nature 
of  the  case  admits  of  ought  to  be  required.  But, 
it  has  been  said,  in  answer  to  this  objection,  that 
the  Courts  of  Maryland  have  so  decided.  This 
Court  will  certainly  respect  the  decisions  made  in 
the  State ;  but  we  are  not  satisfied  that  the 
principle  is  settled.  In  the  case  cited  from  6  Har- 
ris Jf  John  torn,  234.  the  question  arose  on  the 
conclusiveness,  not  on  the  admissibility,  of  the 
evidence.  The  suit  was  on  an  administrator's 
bond,  and  Mr.  Mc  Gruder  said,  in  argument,  that 
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the  law  requires  such  a  suit  to  be  brought  on  a     1826. 
copy  of  the  bond.    Of  course,  such  copy  must  be  ^J^d^ 
admissible.    It  is  true,  that  in  deciding  against        ▼. 
its  conclusiveness,  the  Court  said,  generally,  that  ^wbw7, 
a  copy  is  prima  facie  evidence  in  all  cases  where 
the  law  directs  an  instrument  of  writing  to  be  re- 
corded.    This  is  the  assertion  of  a  general  prin- 
ciple, not  the  construction  of  a  particular  act, 
and  we  understand  that  the  Courts  of  Maryland 
have  not  adhered  uniformly  to  the  principle  thus 
laid  down.     There  is  some  contrariety  of  opinion 
on  this  point ;  but  the  majority  of  the  Court  con- 
ceives that  the  copy  should  not  have  been  read, 
without  showing  that  the  original  was  not  in  the 
power  of  the  party. 

Although  the  judgment  of  the  Circuit  Court 
must  be  reversed  for  error  in  admitting  impro- 
per testimony,  yet,  as  the  record  presents  other 
points  which  must  again  arise,  and  which  have 
been  fully  argued,  this  Court  will  proceed  to  in- 
dicate its  opinion  on  those  points. 

The  deed  having  been  admitted,  its  validity 
came  on  to  be  discussed. 

Richard  H.  Fitzhugh  had  made  notes  to  a  very  Question  at  to 
considerable  amount,  and  had  forged  the  names  Ihl  alignment 
of  endorsers  thereon ;  after  which,  he  had  dis-  otoercrXow! 
counted  them  in  the  banks  of  Georgetown,  and 
of  tbh  city.     The  proceeds  of  the  deed  were  to 
be  applied,  in  the  first  instance,  to  the  payment 
of  these  forged  notes ;  after  which,  the  residue 
was  for  the  benefit  of  the  creditors  generally.  It 
is  understood  that  there  is  no  residue;  and  that 
if  the  deed  be  valid,  the  debts  due  to  the  favoured 
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1826.  creditors  will  be  paid  to  the  exclusion  of  alt 
others ;  if  it  be  invalid,  the  whole  proceeds  must 
be  paid  to  the  attaching  creditors  in  the  order  in 
which  they  stand,  to  the  exclusion  of  those  for 
whose  benefit  the  deed  was  made,  and  of  those 
attaching  creditors  also  for  whom  nothing  shall 
remain  after  satisfying  prior  attachments.  It  is, 
then,  a  mere  question  of  legal  preference,  unmix- 
ed with  any  equitable  considerations  whatever. 

It  is  contended  by  the  plaintiff,  that  the  deed 
is  void,  because  the  consideration  is  illegal,  it 
being  given  for  the  purpose  of  suppressing  a  pro- 
secution for  a  felony. 

The  testimony  in  the  cause  was  abundantly  suf- 
ficient to  justify  ihe  jury  in  drawing  the  infe- 
rences, that  the  deed  was  executed  by  Fitzhugh 
in  the  hope  that  payment  of  the  forged  notes 
would  enable  him  to  escape  a  prosecution ;  and 
that  the  same  hope  was  entertained  by  Marbury. 
It  is  not  doubted,  that  had  there  been  any  pre- 
vious communication  with  the  banks  which  led  to 
this  hope,  or  any  evidence  that  the  prosecution 
was  not  instituted  in  consequence  of  the  notes 
being  paid,  or  that  their  payment  was  to  depend 
on  a  forbearance  to  prosecute,  the  deed  would 
have  been  against  the  policy  of  the  law,  and 
utterly  void.  But,  the  evidence  stated  in  the  case, 
and  the  opinions  which  were  given,  as  well  as 
those  which  were  refused  by  the  Court,  present 
the  question  whether,  assuming  the  entire  inno- 
cence of  the  favoured  creditors,  the  deed  to  Mar- 
bury  is  annulled  by  any  hope  which  might  have 
lurked  in  the  bosoms  of  both  the  grantor  and 
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grantee,  that  the  payment  of  the  notes  it  was     1826. 
intended  to  secure,  might  save  Fitzhugh  from  a 
prosecution. 

This  case  has  once  already  been  before  this 
Court,  on  a  writ  of  error  to  a  judgment  of  the 
same  Circuit  Court,  made  in  favour  of  the  attach- 
ing creditor,  which  judgment  was  reversed.'  But, 
although  the  facts  were  the  same,  the  opinions 
on  which  the  case  depended  were  essentially  dif- 
ferent from  those  which  are  now  to  be  consider- 
ed. The  case  wears  a  new  aspect  in  many  re- 
spects, and  stands  on  principles  which  are  not 
absolutely  the  same.  Although  any  point  al- 
ready determined,  will  not  be  changed  lightly  or 
inconsiderately,  yet,  we  think,  that  the  decision 
in  the  former  case  does  not  positively  determine 
this. 

The  first  exception  is  to  an  opinion  given  on 
the  prayer  of  the  defendant.  The  Court  in- 
structed the  jury,  "  that  if  they  believed,  from 
the  evidence,  that  Richard  H.  Fitzhugh  executed 
the  deed  in'  question,  and  William  Mar  bury  ac- 
cepted the  same,  without  the  concurrence  or 
knowledge  of  the  banks  mentioned  in  the  deed ; 
and  that  the  said  banks  assented  to  the  same 
without  any  engagement,  express  or  implied,  to 
suppress  or  forbear  the  prosecution  of  the  said 
Fitzhugh,  then  the  plaintiff  is  not  entitled  to  re- 
cover." To  this  instruction  given  by  the  Court 
to  the  jury,  the  counsel  for  the  plaintiff  ex- 
cepted. 

a  7  Wheat.  Rep.  556. 
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1826.  The  case  assumed  is,  that  the  deed  was  exe- 
^^7^  oiited  "  without  the  concurrence  or  knowledge  of 
v.  the  banks.9'  At  the  time  of  its  execution,  then, 
lrtw,f**  they  cannot  be  considered  as  having  in  any  man- 
ner participated  in  it.  The  terms  exclude  any 
agency  whatever  on  their  part  in  obtaining  it. 
The  case  proceeds,  "  and  that  the  said  banks 
assented  to  the  same  without  any  engagement, 
express  or  implied,  to  suppress  or  forbear  the 
prosecution  of  the  said  Fitzhugh."  This  branch 
of  the  statement  supposes  equal  innocence  on 
the  part  of  the  banks  when  the  deed  was  accept- 
ed. The  case  put  is,  that  they  had  entered  into 
no  express  or  implied  engagement  to  suppress 
or  forbear  the  prosecution.  This  certainly  left 
tike  jury  at  full  liberty  to  infer  an  understanding 
between  M arbury  and  the  banks,  which  is  an  im- 
plied engagement,  from  the  fact  that  they  forbore 
to  prosecute  when  it  was  in  their  power  to  do  so, 
if  such  was  the  fact.  It  left  the  jury  at  full  liberty 
to  draw  this  inference  from  any  language  or  con- 
duct of  the  favoured  creditors,  either  before  or 
after  the  deed  was  accepted,  which,  in  their  opi- 
nion, would  justify  it.  If,  then,  the  Court  erred 
in  giving  die  instruction,  that,  in  such  a  state  of 
tfeings,  the  plaintiff  was  not  entitled  to  recover,  it 
is  because  the  belief  on  the  part  of  Fitzhugh 
and  Marbury,  that  the  payment  of  the  forged 
notes  might  save  Fitzhugh  from  a  prosecution, 
although  such  a  belief  was  unauthorized  by  those 
for  whose  benefit  the  deed  was  made,  and  was 
not  communicated  to  them,  vitiates  the  convey- 
ance, so  that  nothing  passed  by  it. 
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The  general  principle,  that  notice  to  a  trustee,  or     1828. 
an  agent,  is  notice  to  the  cestui  que  trust,  or  to  his  ^^^ 
employer,  is  too  well  settled  to  be  drawn  into        ▼• 
question.     But,  the  case  put  to  the  Court,  does      ar 
not  suppose  Marbury  to  be  the  trustee  or  agent  JJSSTto0,^ 
of  the  creditors.     He  is  the  trustee  and  agent  of^JJJJJ^Sj 
Fitzhugh,  to  perform  an  act  for  him  which  his1"  tUJJ22£ 
situation  disabled  him  from  performing  in  person.  *"  *•  »- 

mi  •  -i  .  .  i    ?  •  tee,  not  of  the 

This  act  was  entirely  consistent  with  law ;  it  was  creditor*,  bat 
to  sell  his  property,  and  apply  the  proceeds  to 
the  payment  of  creditors  of  a  particular  descrip- 
tion in  the  first  instance,  and,  afterwards,  to  cre- 
ditors generally.  His  right  to  give  the  preference 
is  not  questioned,  nor  is  the  validity  of  the  con- 
sideration, so  far  as  it  moved  from  the  creditors, 
infected  with  any  vicious  principle,  or  in  any 
manner  brought  into  doubt.  A  contract,  the 
consideration  of  which  is  the  compounding  of 
felony,  is  admitted  to  be  void ;  and  if  this  con- 
veyance had  been  induced  by  such  composition, 
or  the  promise  of  it,  or  had  depended  on  it,  the 
fact  that  it  was  made  for  the  payment  of  debts 
justly  due,  would  not  have  secured  it  from  the 
effect  of  this  contaminating  ingredient.  But  no 
such  ingredient  enters  into  the  case.  Every 
thing  on  the  part  of  the  creditors,  or  of  any  per- 
son acting  for  them,  or  by  their  authority,  is  un- 
exceptionably  fair  and  legal.  The  plaintiffs  rest 
their  claim  to  set  aside  this  deed,  on  the  expecta- 
tions which  Fitzhugh  and  his  agent  had  form- 
ed of  its  operation  on  the  conduct  of  the  credi- 
tors, although  the  proceedings  under  the  deed 
were  not  to  be  influenced  by  the  success  or  fail- 
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1826.  ure  of  their  hopes.  The  case  put  in  this  prayer 
for  the  instruction  of  the  Court,  does  not,  in- 
deed, suppose  such  expectations ;  but  as  it  does 
not  exclude  them,  and  as  the  instruction  to  the 
jury  is,  that  the  plaintiff  cannot  recover,  whatever 
inferences  they  may  draw  from  the  testimony, 
not  inconsistent  with  those  which  the  Court  sup- 
poses to  decide  the  cause,  it  becomes  necessary 
to  inquire  whether  these  expectations  vitiate  the 
deed. 

It  cannot  be  questioned,  that  Fitzhugh  might 
have  sold  his  property,  and  paid  the  proceeds  to 
the  banks,  and  that  such  sale  and  payment  would 
not  have  been  vitiated  by  any  expectation  he  had 
formed  that  it  might  save  him  from  a  prosecu- 
tion. Had  he  communicated  this  expectation  to 
the  purchaser,  told  him  the  use  he  intended  to 
make  of  the  money,  and  that  his  motive  for  pre- 
ferring the  holders  of  these  forged  notes  to  other 
creditors,  was  the  hope,  that  on  receiving  pay- 
ment, they  might  be  less  active  in  the  prosecu- 
tion, would  this  have  rendered  the  sale  a  nullity  ? 
We  cannot  conceive  that  such  a  communication 
would  have  affected  the  transaction. 

Had  Fitzhugh  conveyed  his  property  directly 
to  the  banks,  in  trust,  to  sell  it  for  the  payment 
of  these  notes  in  the  first  instance,  so  that  their 
right  became  absolute,  without  any  engagement, 
express  or  implied,  to  suppress  or  forbear  a  pro- 
secution, and  without  any  previous  or  simulta- 
neous communication  with  them,  would  the  hope 
cherished  in  his  own  mind,  that  this  payment 
might  operate  in  his  favour  with  them,  avoid  the 
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transaction  ?    We  can  perceive   no  reason  for     1826. 
giving  such  an  effect  to  a  latent  hope  which  could  ^T^J^ 
have  no  influence  on  those  to  whom  it  was  not        v. 
communicated.     If,  then,  this  very  transaction,      ar  urr* 
passing  directly  between  Fitzhugh  and  the  banks, 
would  have  been  legal,  why  should  it  be  rendered 
illegal  by  the  agency  of  Marbury,  who  was  em- 
ployed by  Fitzhugh,  and  who  was  impelled  by 
the  same  motives  which  influenced  his  principal  ? 
If  Fitzhugh  might  have  conveyed  directly  to  the 
banks,  with  power  to  sell  for  their  own  benefit, 
why  might  he  not  convey  to  Marbury,  with  power 
to  sell,  and  pay  the  money  to  the  banks  ?     If  a 
real  distinction  exists  between  the  cases,  we  are 
incapable  of  perceiving  it. 

The  preference  of  creditors  of  a  particular 
description,  over  others,  being  one  which  a  debt- 
or has  a  right  to  make,  the  sale  of  his  property, 
and  the  payment  of  the  proceeds  to  such  favour- 
ed creditors,  being  an  act  which  the  debtor  may 
perform  by  himself  or  his  agent,  we  cannot  con- 
ceive, that  the  motives  which  may  have  induced 
the  preference,  although  communicated  to  the 
agent,  can,  in  reason,  affect  the  transaction,  pro- 
vided nothing  has  occurred  on  the  part  of  the 
creditors,  which  is  in  any  degree  exceptionable, 
either  in  law  or  justice. 

It  has  been  said,  that  this  deed,  as  between 

Fitzhugh  and  Marbury,  is  fraudulent,  and  that  no 

person,  however  innocent,  can  take  any  thing 

under  a  fraudulent  deed. 

This  proposition   is  certainly  laid   down  too 
Vol.  XI.  12 
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1826.     broadly.     That  deeds  which  are  absolutely  void 
V^TV^'  cannot  be  the  foundation  of  title,  or  that  a  cestui 
r.        que  trust  can  claim  nothing  under  a  deed  which 
arbury.    .g  frau<}ulently  obtained  by  hie  trustee,  or  agent, 
acting  by  his  authority,  need  not  be  controvert- 
ed ;  but  that  a  principal  and  his  agent,  medita- 
ting, as  the  probable  consequence  of  their  act, 
an  object  forbidden  by  the  policy  of  the  law,  can- 
not, because  the  one  has  conveyed  to  the  other 
in  furtherance  of  this  design,  sell  to  a  fair  cre- 
ditor, or  for  the  benefit  of  a  fair  creditor,  not 
participating  in  their  views,  or  cognizant  thereof, 
is  more  than  this  Court  is  prepared  to  say. 
Hudreih  v.     The  counsel  for  the  plaintiff  suppose,  that  this 

Sands  (2  *  » 

Johns,  ca.  proposition  is  sustained  by  the  opinion  of  Chan- 
viewed,  and  cellor  Kent,  in  HUdrtth  v.  Sands  and  Others f 
ci*e(iCwitrhCthe{2  Johns.  Ch.Rep  35.)  Any  opinion  expressed 
present  case.   by,  that  jU(]ge  is,  undoubtedly,  entitled  to  great 

attention,  and  will  be  highly  respected  by  this 
Court.  In  that  case,  the  Chancellor  said,  "  If 
the  deed  is  admitted  to  be  fraudulent  on  the  part 
of  Comfort  Sands,  the  grantor,  there  would  be 
difficulty  in  allowing  the  deed  to  stand,  even  if 
the  grantee  was,  as  he  alleges,  innocent  of  the 
fraud." 

This  expression  of  Chancellor  Kent  must, 
undoubtedly,  be  understood  in  reference  to  the 
case  in  which  it  was  used.  He  has  not  said,  nor 
could  he  mean  to  say,  that  in  every  possible  case, 
a  fraudulent  intent  on  the  part  of  the  grantor 
would  avoid  a  deed  to  a  bona  fide  purchaser  for  a 
full  and  valuable  consideration,  having  no  know- 
ledge of  the  fraud.     He  has  only  said,  that  if  the 
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particular  deed  in  that  case  be  admitted  to  be  1826. 
fraudulent  on  the  part  of  the  grantor,  there  v^^]^ 
would  be  difficulty  in  allowing  it  to  stand,  even  ^  y. 
if  the  grantee  was  ignorant  of  the  fraud.  An 
opinion  in  a  particular  case,  founded  on  its  spe-. 
cial  circumstances,  is  not  applicable  to  cases 
voder  circumstances  essentially  different.  In  the. 
case  in  2  Johns.  Ch.  a  deed  from  Comfort  Sands, 
to  his  brother  Robert,  was  declared  to  be  fraudu- 
lent and  void,  because,  1.  The  consideration  was 
inadequate.  2.  There  was  no  proof  that  the 
consideration  was  paid  or  secured.  3.  The 
grantor  continued  in  possession,  exercising  acts 
of  ownership.  4.  That  there  were  many  cir- 
cumstances attending  the  execution  of  the  deed, 
showing  that  it  was  not  a  bona  fide  sale.  The 
bill  had  been  taken  for  confessed  against  the 
grantor,  but  the  grantee  had  denied  fraud.  In 
this  case,  the  Chancellor  said,  that  if  this  deed  is 
admitted  to  be  fraudulent  on  the  part  of  the 
grantor,  there  would  be  difficulty  in  allowing  it 
to  stand,  even  if  the  grantee  was  innocent.  But, 
in  this  case,  the  grantor  and  grantee  were  the 
sole  parties.  The  vice  of  the  deed  was  in  its 
consideration,  in  its  not  being  intended  or  used 
as  a  bona  fide  transfer  of  other  property,  and  in 
ether  circumstances,  in  all  which  the  grantee  ne- 
cessarily participated.  The  Chancellor  did  not 
decree,  nor  did  he  think  himself  justifiable  in  de- 
creeing, ag  unst  the  grantee,  on  a  bill  taken  for 
confessed  against  the  grantor.  Yet,  this  circum- 
stance established  the  fraud  of  the  grantor  as 
completely  as  it  could  be  established  by  testimo- 
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182$.     ny.     Why  did  he  not  proceed  upon  this  fact? 
^^^J^  The  reason  is,  that  it  would  not  sustain  a  decree 
v.        against  the  grantee.     We  think  that  this  declara- 
ury'    tion  has  been  pressed  much  farther  in  argument 
.than  the  eminent  Judge  who  made  it  would  be 
willing  to  carry  it. 
B^mi\\i    The  opinion,  that  Chancellor  Kent  intended 
ruey's   Rep.  \0  confine  this  observation  to  the  particular  case, 
is  strengthened  by  a  reference  to  the  authority  on 
which   he  relies.     He  cites  Huguenin  v.  Base- 
ley,  (14  Vesey's  Rep.  273.)  in  which  case  the  Lord 
Chancellor  said,  "  With  regard  to  the  interests 
of  the  wife  and  children  of  the  defendant,  there 
was  no  personal  interference  on  their  part  in  the 
transactions  that  have   produced  this  suit.     If, 
therefore,  their  estates  are  to  be  taken  from  them, 
that  relief  must  be  given  with  reference  to  the 
conduct  of  other  persons ;  and  I  should  regret 
that  any  doubt  could  be  entertained  whether  it 
is  not  competent  to  a  Court   of  equity  to  take 
away  from  third  persons  the  benefit  which  they 
have  derived  from  the  fraud,  imposition,  or  undue 
influence  of  others." 

These  expressions  were  used  in  a  case  in 
which  Baseley  had  obtained  from  Mrs.  Huguenin, 
by  means  which  the  Court  pronounced  fraudu- 
lent, a  settlement  of  her  estate,  after  her  death, 
upon  himself,  his  wife,  and  children.  No  consi- 
deration moved  from  the  wife  and  children.  They 
were  volunteers  claiming  under  a  fraudulent 
deed,  obtained  by  a  husband  and  a  father,  acting 
for  their  interests  as  well  as  his  own.  In  this 
case,  the  Chancellor  said,  "  He  should  regret 


OF  THE  UNITED  STATES.  t)fr 

that  any  doubt  should  be  entertained  whether  it  1826. 
is  not  competent  to  a  Court  of  equity  to  take 
away  from  third  persons  the  benefit  which  they 
have  derived  from  the  fraud,  imposition,  or  undue 
influence  of  others."  We  should  join  in  that  re- 
gret. But,  the  distinction  between  a  declaration 
that  a  third  person,  a  mere  volunteer,  claiming 
under  a  deed  fraudulently  obtained  by  a  person 
acting  for  his  interests,  can  be  reached  by  a 
Court  of  equity,  though  such  volunteer  had  "  no 
personal  interference  in  the  transaction,''  and  a 
declaration  that  every  person  claiming  under 
such  a  deed  for  a  valuable  consideration,  though 
entirely  untainted  by  the  fraud,  and  unconnected 
with  those  concerned  in  it,  must,  necessarily,  lose 
his  property,  is  too  obvious  not  to  be  perceived. 

The  cases  cited  by  the  Lord  Chancellor,  in  sup- 
port of  his  opinion,  which  are  also  referred  to  in 
Hildreth  v.  Sands,  are  all  cases  in  which  the 
third  person  affected  by  the  fraud  claimed  as  a 
volunteer,  and  was,  in  some  measure,  connected 
with  the  party  practising  the  imposition.  The 
mischief  which  these  decisions  were  intended  to 
reach,  was  the  attempt  (to  use  the  language 
of  Lord  Chief  Justice  Wilmot)  "  to  purify  the 
gift,  by  partitioning  and  cantoning  it  out  amongst 
his  relations  and  friends."  That  a  question  could 
exist  in  such  a  case,  furnishes  a  very  strong  argu- 
ment in  favour  of  the  parties  claiming  under  this 
deed. 

The  very  respectable  opinion,  then,  of  Chan- 
cellor Kent,  does  not  bear  upon  this  case,  nor 
have  we  found  in  the  books  any  decision  which 
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1926*     does  bear  upon  it,  so  as  to  affect  die  creditors 

V^TV^/  who  claim  under  the  deed  of  the  31st  of  Decem- 

v.        ber,  1819.     We  think,  then,  there  is  no  error  in 

rJ*   this  first  instruction  given  by  the  Court  to  the 

jury. 

The  counsel  for  the  plaintiff  moved  the  Court 
to  instruct  the  jury,  "  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  the  deed  was  de- 
vised and  executed  by  Fitzhugh,  and  procured 
and  accepted  by  Marbury,  with  the  motive  and 
intent,  and  for  the  purpose  and  object,  of  sup- 
pressing a  prosecution  against  said  Fitzhugh,  by 
prevailing  with  the  holders  of  the  said  forged 
notes  to  forbear  and  forego  a  prosecution  for  the 
said  forgeries ;  that  then  the  said  deed  is  fraudu- 
lent, and  void  in  law,  as  against  the  plaintiff" 

In  discussing  the  propriety  of  refusing  to  give 
this  instruction,  it  may  be  proper  to  observe,  that 
there  is  no  error  in  rejecting  a  motion  of  this 
description,  unless  it  ought  to  have  prevailed  in 
the  very  terms  in  which  it  was  made.  Nor  is  a 
Court  to  be  required  to  give  opinions  on  abstract 
propositions  not  supported  by  any  evidence  in  the 
cause.  The  language  in  which  counsel  address- 
ed this  application  to  the  Court,  presents  diffe- 
rent ideas  to  the  mind,  and  is  susceptible  of  dif- 
ferent constructions.  The  Court  is  required  to 
say,  that  the  deed  is  void  if  executed  by  Fitz- 
hugh, and  procured  and  accepted  by  Marbury, 
with  the  intent  of  suppressing  the  prosecution, 
by  prevailing  with  the  holders  of  the  said  forged 
notes  to  forbear  and  forego  a  prosecution  for  the 
said  forgeries.     If  this  was  to  be  the  effect  of 
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the  deed  itself,  unaccompanied  by  any  stipuia-  1826. 
tions  which  were  to  be  the  condition  of  its  ap- 
plication to  the  purposes  for  which  it  professes  to 
be  made,  then  the  instruction  would  have  con- 
tradicted that  previously  given,  and  was  properly 
withheld.  But,  if  the  counsel  is  to  be  understood 
as  praying  the  Court  to  say,  that  if  the  deed  was 
to  be  used  by  Marbury,  as  an  instrument  by 
which  to  procure  the  suppression  of  the  prosecu- 
tion, that  being  the  condition  on  which  the  hold- 
ers of  the  forged  notes  were  to  entitle  them- 
selves to  its  advantages,  it  was  fraudulent  and 
void  as  to  the  plaintiff,  there  can  be  no  doubt 
that  the  instruction  ought  to  have  been  given,  un- 
less the  Court  was  satisfied  that  there  was  no 
evidence  in  the  cause  to  which  it  could  apply. 

The  second  motion  is,  in  substance,  that  if  the 
jury  find,  from  the  whole  evidence,  that  the  deed 
was  executed  for  the  intent  and  purpose  afore- 
mentioned, and  that  the  preferred  creditors  ac- 
cepted the  agency  of  the  said  Marbury,  and 
adopted  his  act  in  procuring  and  accepting  said 
deed,  it  is  competent  to  the  jury  to  infer  a  notice, 
either  actual  or  constructive,  to  the  said  preferred 
creditors,  through  their  said  agent,  of  the  illegal 
consideration,  intent,  and  object,  of  the  said 
deed- 

This  instruction  was  refused,  because  there 
was,  in  the  opinion  of  the  Court,  no  evidence  to 
authorize  the  conclusions  of  fact,  in  the  making 
of  which  the  law  was  to  arise.  There  was  no 
error  in  refusing  it  on  this  ground.  There 
would  have  been  error  had  there  been  testimony 
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1826.  in  the  cause  to  authorize  the  conclusions  of  fact 
assumed.  The  counsel  also  moved  the  Court 
to  instruct  the  jury,  that  if  the  preferred  creditors 
^^'  named  in  the  said  deed,  or  any  other  creditors  of 
the  said  Fitzhugh,  have  not  accepted  or  claimed 
any  benefit  under  it,  and  that  the  same  remains 
the  mere  act  of  Marbury  and  Fitzhugh,  without 
any  participation  before  or  after,  on  the  part  of 
the  preferred,  or  other  creditors  of  the  said 
Fitzhugh,  then  the  said  deed  is  fraudulent  and 
void  as  against  the  plaintiff. 
How  far  the     Tjje  Court  refused  to  give  this  instruction.    In 

assent  of  the  e 

f^d0?  prh  discussing  *he  propriety  of  this  opinion,  it  be- 
deed,  was  ne-comes  necessary  to  inquire  whether  the  deed  re- 

cessary  to  its         .  .  . 

validity.  mained  imperfect,  passing  nothing  in  law  to 
Marbury,  until  it  received  the  assent  of  the  cre- 
ditors. Upon  its  face  it  purports  to  transfer  the 
property  immediately,  without  any  act  on  the 
part  of  the  creditors  or  others.  It  is  incumbent 
on  the  plaintiff  to  show  that  this  is  not  its  legal 
operation. 

It  will  be  very  readily  conceded,  that,  had  the 
creditors  disclaimed  the  advantages  proffered  to 
them  in  this  dee{l,  or  looked  on  as  unconcerned 
spectators  while  the  property  was  applied  by 
Marbury  to  the  use  of  Fitzhugh,  these,  or  other 
circumstances  tending  to  show  that  the  deed 
was  not  made  in  good  faith  for  the  purposes  ex- 
pressed in  it,  would  have  induced  a  Court  of 
Chancery  to  set  it  aside,  or  have  justified  a  Court 
of  law  in  instructing  a  jury  to  consider  it  as 
fraudulent.  But  nothing  of  this  sort  is  alleged. 
The  single  inquiry  is,  whether  the  assent  of  the 
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creditors  be  necessary  to  the  completion  of  the     1 826. 
deed.     If  it  he,  then  the  title  to  the  property  it  ^^^^ 
purported  to  convey  remained  in  Fitzhugh  until        v- 
such  assent  should  be  given,  and  might  be  sub- 
jected to  this  attachment.      If  the   instrument 
was  complete  without  such  assent,  then  the  pro- 
perty passed  immediately  to  Marbury  for  the 
purposes  of  the  deed,  and  did  not  remain  liable 
to  attachment. 

Deeds  of  trust  are  often  made  for  the  benefit 
of  persons  who  are  absent,  and  even  for  persons 
who  are  not  in  being.  Whether  they  are  for  the 
payment  of  money,  or  for  any  other  purpose,  no 
expression  of  the  assent  of  the  persons  for  whose 
benefit  they  are  made,  has  ever  been  required  as 
preliminary  to  the  vesting  of  the  legal  estate  in 
the  trustee.  Such  trusts  have  always  been  exe- 
cuted on  the  idea  that  the  deed  was  complete 
when  executed  by  the  parties  to  it.  The  counsel 
for  the  plaintiff  could  mean  no  more  than  to  in- 
sist, that  the  omission  of  the  creditors  to  assent 
to  the  deed,  or  claim  under  it,  was  such  evidence 
of  fraud,  that  the  jury  ought  to  find  it  fraudulent. 
Let  this  circumstance  be  examined. 

Real  creditors  are  rarely  unwilling  to  receive 
their  debts  from  any  hand  which  will  pay  them. 
No  such  unwillingness  can  be  gratuitously  as- 
cribed to  the  holders  of  forged  notes.  Unless 
there  be  proof  to  the  contrary,  the -banks  must 
be  considered  as  willing  to  receive  payment  from 
Mr.  Marbury,  or  any  other  person,  from  the  pro- 
ceeds of  the  sales  of  this  property,  or  from  any 

Vol.  XL  13 
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1826.  other  fund.  This  deed  was  executed  on  the 
31st  day  of  January,  1819,  apd  the  attachment 
was  sued  out  on  the  10th  of  February,  1820* 
Time  was  requirecj  to  sell  the  property,  and  to 
collect  the  proceeds  of  tlje  sales.  It  is  not  al- 
leged, in  the  statement,  on  which  the  opiniop  qf 
the  Court  was  prayed,  that  any  notes  fell  due  be- 
fore the  attachments  were  issued,  and  remained 
unpaid.  These  circumstances  do  not,  we  thinfe, 
affprd  any  ground  for  the  presumption  that  the 
deed  was  fraudulent,  so  that  the  property  it  pur- 
ported to  convey  waq,  on  the  10th  of  February, 
the  property  of  Fitzhugb,  and,  consequently,  lia- 
ble to  be  taken  by  this  attachment. 

The  counsel  for  the  plaintiff  then  moved  the 
Court  to  instruct  the  jury,  that  jf  the  great  ma- 
jority in  number  and  value,  of  the  creditors  of 
the  said  Fitzhugb,  iyere,  by  raeaps  of  said  deed, 
unjustly  and  purposely  hindered,  delayed,  ai*d 
defeated,  in  their  proper  suits  $nd  remedies,  fof 
the  recovery  of  their  said  cjebts,  on  the  abscond- 
ing of  Fitzhugb,  and  thqt  the  deed  was  executed 
with  the  purpose  of  defeating  all  legal  recourse 
in  behalf  of  such  majority  of  creditors  againqt 
the  property  and  effects  which  said  Fjtzhugh  in- 
tended to  leave  behind,  and  did  leave  behind 
him,  then  the  said  deed  is  fraudulent  and  void. 
This  instruction  also  was  refused* 
Effect  of  th«     The  right  of  a  debtor  to  prefer  particular  cre- 

deed  to  defeat  f  r  ,  ,  .... 

the  legal  reme-ditors,  where  no  bankrupt  or  other  law  prohibit- 

dies    of   other .  i  /•  •  i 

creditors.  ing  such  preference  exists,  is  not  questioned. 
Yet,  such  preference  defeats  all  other  creditor*, 
whether  they  amount  to  a  majority  in  number 
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and  value  or  riot.     The  Cotfrt  ought  not  to  have     1826. 
left  it  to  the  jury  to  defeat  this  right,  because  they 
might  think  it  unjust.     The  instruction  prayed  by 
the  counsel,  if  given,  would  have  defeated  it. 

The  last  prayer  of  the  plaintiff  supposes,  that 
the  deed  was  obtained  for  the  purpose  of  being 
rised  as  the  mean's  of  suppressing  the  prosecu- 
tion; and,  farther,  that  Marbury  acted  as  the 
agent  of  the  preferred  creditors.  The  refusal 
of  the  Court  to  give  this  instruction,  must  have 
been  founded  on  the  opinion,  that  the  question 
was  entirely  abstract  in  its  nature.  If  there  was 
any  evidence  tending  to  this  conclusipn,  which 
ought  to  have  been  submitted  to  the  jury,  the  in- 
struction ought  to  have  *  bfe&i  given.  But  if 
(here  wad  no  such  evidence,  the  Court  could  not 
be  required  to  say,  hypothetically,  what  would  be 
the  law  had  the  evidence  existed. 

This  Court  its  of  opinion,  that  the  Circuit 
Court  erred,  in  admitting  the  record  of  the  deed 
offered  in  evidence,  to  be  read  to  the  jury,  with- 
out any  evidence  that  the  original  was  not  in  the 
power  of  the  party  offering  the  copy.  The 
judgment,  therefore,  is  to  be  reversed,  and  the 
&Me  remanded  to  the  said  Court,  with  direc- 
tions that  the  verdict  be  set  aside,  and  a  venire 
facias  de  novo  be  awarded.* 


a  Ttfe  getieral  principle  that,  in  the  absence  of  any  express 
ffattrftiotis  of  a  bankrupt  lair  applicable  to  the  case,  a  debtor  has 
a  right  to  prefer  one  creditdr  to  another,  by  actual  payment,  or  a 
transfer  to  the  creditor  himself,  or  by  an  assignment  in  trust,  if  the 
creditor  be  a  party  to  the  assignment,  or  subsequently  assents 
ttettto,  b*s  been*  settled  in  a  variety  of  cases  in  the  different 
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Courts  of  this  country,  both  State  and  of  the  Union.  (Hatch  v. 
Smith,  5  Masss  Rep.  42.  Putnam  v.  Dujch,  8  Mass.  Rep.  287. 
Widgery  v.  Haskell,  5  Mass.  Rep.  144.  Stevens  v.  Bell,  6  bass- 
Rep.  339.  Thomas  v.  Goodwin,  12  Mass  Rtp  140.  dishing 
v.  Gore,  15  Mass.  Rep.  74.  Meeker  v.  Wilson,  1  Gallis.  Rep. 
419.  Brown  v.  Minturn,  2  Gallis.  Rep.  5/>7.  M'Menomy  v. 
Ferrers,  3  Johns.  Rep.  72.  Wilkes  v  Ferris,  5  Johns.  Rep. 
335.  Phoenix  v.  Ingraham,  5  Johns.  Rep.  412.  Hendricks  v. 
Robinson,  2  Johns.  Ch.  Rep.  283.  Murray  v.  Riggs,  15  Johns. 
Rep.  571-  Austin  v.  Bell,  20  Johns.  Rep.  442.  Wilt  v.  Frank- 
lin, 1  Binn.  Rep.  502.  514.  Bird  v.  Smith,  4  Doll.  Rep.  85. 
in  note.  Lippincottv.  Barker,  2  Binn.  Rep.- 186.  Marbury  v. 
Brooks,  7  Wheat.  Rep.  556.) 

The  resulting  trust,  or  residuary  interest,  remaining  to  the  as- 
signor, after  the  purposes  of  an  assignment  for  the  payment  of 
debts  are  satisfied,  does  not  avoid  the  deed,  unless  it  be  made  mala 
jide,  and  for  the  sake  of  the  resulting  trust ;  nor  is  such  interest 
liable  to  execution  against  the  grantor's  property.  (Wilkes  v. 
Ferris,  5  Johns.  Rep.  336.)  But,  where  an  assignment  was  made 
intrust,  (1.)  To  pay  certain  preferred  creditors;  (2.)  To  pay 
the  other  creditors  of  the  assignor  on  condition  of  their  releasing 
their  demands j  (3.)  In  case  any  of  them  should  refuse  to  re- 
lease, then  in  further  trust  to  pay  such  of  the  creditors  of  the  as- 
signor as  he  should  appoint.  Certain  of  these  creditors  refused, 
obtained  judgment,  and  levied  on  the  property  in  the  hands  of  the 
trustees :  It  was  held,  that  the  trust  failing  as  to  them,  resulted  for 
the  benefit  of  the  assignor,  and  the  deed  was,  therefore,  void,  by 
the  statute  of  frauds,  as  to  the  other  creditors ;  and  being  void  tit 
part,  was  void  in  the  whole.  (Hyslop  v.  Clark.  14  Johns.  Rep. 
458.)  But  an  assignment  by  a  debtor,  in  trust,  with  a  power  of 
revocation,  is  fraudulent  only  as  regards  judgment  creditors,  or 
such  as  are  taking  measures  to  recover  their  debts  by  suit.  (Mur- 
ray v.  Higgs,  15  Johns.  Rep.  571*  588.)  It  would,  therefore,  seem, 
that  an  assignment  like  that  in  Hyslop  v.  Clark  would  be  good, 
if  the  new  appointment  were  made  before  any  creditor  refusing  to 
discharge  had  obtained  a  judgment,  or  brought  a  suit.  It  could 
not,  then,  be  said  to  be  made  to  "  delay,  hinder,  or  defraud  cre- 
ditors," according  to  the  language  of  the  statute  of  frauds  ef  Eli- 
zabeth. Thus,  where  A.,  on  the  23d  of  March,  179*,  assigned 
property  to  B.,  in  trust,  to  pay  him,  and  certain  other  creditors, 
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with  a  power  of  revocation,  and  to  appoint  new  trusts,  and,  on  the  1826* 
31st  of  >iay,  1 800, executed  an  irrevocable  deed  to  B.,  in  trust,  ^v^' 
having  before,  made  several  intermediate  deeds,  all  in  relation  to  Brooks 
the  same  subject,  and  reserving  the  same  power  of  revocation;  it  Afarbury* 
was  determined,  that  the  last  deed  was  valid,  and  might  be  taken 
in  connexion  with  the  first,  and  no  rights  of  creditors  having  inter- 
vened, the  first  deed  was  confirmed  by  the  last.  (Murray  v.  Riggs, 
15  Johns.  Rep.  57 1  588.)  And  it  has  been  held  in  the  State  of 
New-York,  that  the  deed  of  assignment  may  exclude  from  its  be- 
nefits such  creditors  as  neglect  or  refuse  to  assent  to  the  assign- 
ment within  a  limited  time,  throwing  the  distributive  shares,  to 
which  they  would  have  been  entitled,  into  the  general  mass,  for 
the  benefit  of  the  other  creditors  provided  for  by  the  deed  (S. 
C.  to.)  But,  if  the  deed,  instead  of  merely  excluding  the  dissent- 
ing creditors,  and  throwing  their  shares  into  the  general  mass,  re- 
serves the  shares  of  the  dissenting  creditors,  and  directs  them  to 
be  paid  to  the  grantor  himself,  the  deed  of  assignment  is  fraudu- 
lent and  void.  (Austin  v.  Bell,  20  Johns  Rep.  44*2.)  In  Mas- 
sachusetts, it  seems,  th  tt  an  assi^nm^nt  in  trust  for  such  creditors 
as  shout  I,  within  a  certain  time,  become  parties  to  the  deed,  and 
release  their  demands,  is  void  as  against  the  dissenting  creditors, 
(lngraham  v.  Gey er,  13  Mass.  Rep.  146.  But  see  Hastings  v. 
Baldwin,  17  Mass.  Rep  552.)  In  Pennsylvania,  the  rule  to  be  ex- 
tracted from  the  derisions  seems  to  be,  that  where  no  definite  time  is 
limited,  or  a  period  very  remote,  within  which  the  assent  of  cre- 
ditors is  to  be  given,  the  assignment  is  considered  as  fraudulent. 
But,  where  a  reasonable  time  is  limited,  within  which  the  trust 
property  is  to  vest  in  those  tor  whom  the  beneficial  interest  was 
intended,  it  is  valid.     [Whart.  Dig.  tit.  Deed,  I.  pi.  70. 76.) 

In  the  case  of  Murray  v.  Kiggs,  (15  Johns.  Rep.  571.  588.)  it 
was  held  by  the  Court  of  Chancery,  and  the  Court  of  Errors  of 
New-York,  that  a  reservation,  in  the  assignment,  of  a  sum  sufficient 
for  the  maintenance  of  the  assignor  until  discharged  from  his 
debts,  does  not  invalidate  the  assignment ;  though,  in  case  of  a 
deficiency,  the  creditors  are  entitled  to  have  the  part  reserved  ap- 
plied in  satisfaction  of  their  debts.  But,  in  the  recent  case  of 
Marine  v.  Cairns,  which  has  not  yet  been  reported,  it  was  determin- 
ed, that  such  a  reservation  rendered  the  conveyance  totally  void. 

As  to  the  question  how  far  the  fact  of  the  possession  of  the  pro- 
perty assigned,  still  continuing  in  the  grantor,  would  affect  the 
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lidity  of  the  deed,  it  seems  to  be  generally  considered,  that  if  the 
possesion  of  the  grantor  be  consistent  with  the  deed,  as  *hen  the 
possession  is  continued  at  the  request,  and  for  the.benefit  of  the" 
assignees,  for  their  convenience  in  making  the  sale,  or  where  the 
property  is  at  sea,  or  out  of  the  country,  if  possession  is  taken  by 
the  trustees  within  a  convenient  and  reasonable  time,  the  convey* 
once  will  be  valid.  (Vredenberg  v.  White,  1  Johns.  Cot. 
156.  Meeker  v.  Wilson,  1  GnMis  Rep.  419.  Dawes  v.  Cope, 
4  Binn.  Rep.  258.  Wilt  v.  Franklin,  1  Binn.  Rep.  517*  Putnam 
v.  Dutch,  8  Mass.  Rep.  287-  Lippincott  v.  Barker,  2  Binn.  Rep. 
IT4.)  So,  a  delivery  of  the  key  of  the  warehouse  in  which  the 
goods  are  stored,  is  a  sufficient  delivery  to  transfer  the  property. 
(Wilkes  v.  Ferris,  5  Johns.  Rep.  335.)  So  is  a  delivery  of  the 
receipt  of  the  storekeeper  for  the  goods,  it  being  the  regular  docu- 
mentary evidence  of  the  title.     {lb.) 

As  to  the  effect  of  an  assignment  for  the  benefit  of  creditors, 
(Whether  under  a  bankrupt  law,  or  a  voluntary  private  assign* 
ment,  valid  by  the  kx  loci,)  on  property,  or  the  rights  of  creditors. 
in  another  state  or  country  than  that  where  the  assignment  is 
made,  see  Hatch  v.  Smith',  5  M.<sv.  Hep.  42.  Widgery  v.  Ha** 
kell,  5  Mast.  Rep.  144.  Harrison  v.  S terry,  5  Crunch' i  Rep. 
289*  Ingraham  v.  Geyer,  13  Mass.  Hep.  146.  Le  Chevalier  v. 
Lynch,  DougL  Rep.  170.  Hunter  v.  Ports,  4  Term  Rep.  182. 
Milne  v.  Morton,  6  Binn.  Rep.  353.  Burke  v.  M-Clain,  1  Haft. 
tyM*  Henry's  Rrp.  236.  Taylor  v.  Geary,  Ktrby's  Rep  3 IS. 
Wallace  v.  Patfrson,  2  Harr.  Sf  Af Henry's  Rtp.  463.  Ward  V. 
Morris,  4  Harr.  Sf  MiHinry,s'Rep.  330.  This  point  was  much 
discussed  in  the  case,  of  Holmes  v.  Rem  sen,  4  Johns.  Ch.  Rep. 
460.  S.  C.  20  Johns.  Rep.  229.  where  all  the  authorities  on  the 
subject  will  be  found  collected.  Even  after  these  very  learned  and 
able  discussions,  it  must  still  be  considered  as  an  unsettled  ques- 
tion of  international  law. 
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[Cham«i«t.    Fbauouliht  Died.] 

Stephen  Harding  and  Others,  Appellants,       gJ!L-, 

v. 
Asa  Handy  and  Caleb  Wheaton,  Respondents. 

Asa  Handy  and  Caleb  Wheaton,  Appellants, 

v. 
Stephen  J^ardinq  and  Others,  Respondents. 


There  most  be  sufficient  equity  apparent  on  the  face  of  the  bill  to 
warrant  the  Court  in  granting  the  relief  prayed  ;  and  the  material 
fects  on  which  the  plaintiff  relies  must  be  to  distinctly  alleged  as 
Xf>  pu|  tyem  in  issue* 

J\  Court  of  equity  has  jurisdiction  of  a  suit  brought  by  heirs  at  law 
to  set  aside  a  conveyance  of  lands  obtained  from  their  ancestor  by 
undue  influence,  he  being  so  infirm,  in  body  and  mind,  from  old 
ago,  *nd  other  circumsf  ances,  v  *9  be  liable  to  imposition,  although 
his  weakness  do**  not  amount  to  insanity. 

The  same  jurisdiction  may  be  exercised  where  one  of  the  heirs  at  law 
has,  with  the  consent  of  the  others,  taken  such  a  deed,  upon  an 
agreement  to  consider  it  as  a  trust  for  the  maintenance  of  the 
grantor,  and,  after  his  death,  for  the  benefit  of  his  heirs,  and  the 
grantee  refuses  to  perform  the  trust. 

finder  what  circumstances  such  a  conveyance  may  be  allowed  to 
styid  as  security  for  actual  advances  and  charges,  and  set  aside  res, 
all  other  purposes. 

In  such  a  case,  not  depending  on  the  absolute  insanity  of  the  grantor  at 
the  time  of  executing  the  conveyance,  the  Court,  may  determine 
the  question  of  capacity  without  directing  an  issue. 

T!)*  ve/dict  of  a  jury  as  to  the  sanity  of  the  grantor  at  the  time,  of 
executing  such  a  conveyance,  would  not  be  conclusive,  the  Court 
being  competent  to  determine  for  itself  the  degree  of  weakness,  or 
of  imposition,  which  will  induce  it  to  set  aside  the  instrument 

exceptions  to,  the  report  of  a  Master  are  to  be  regarded  by  theCoprt 
only  to  Car  as  the/  are  supported  by  the  special  statements  of  the 
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Master,  or  by  a  distinct  reference  to  the  particular  portions  of  testi- 
mony on  which  the  party  excepting  telies.  The  Court  doe*  not 
investigate  the  items  of  an  ^ccunt,  nor  review  the  whole  mass  of 
testimony  taken  before  the  Master. 

Rules  of  practice  in  accounting  before  a  Master. 

In  a  suit  in  equity  brought  by  heirs  at  law  to  set  aside  a  conveyance 
obtained  from  their  ancestor  by  fraud  and  imposition,  a  final  decree 
for  the  sale  of  the  property  cannot  be  pronounced,  until  all  the  heirs 
are  brought  before  the  Court  as  parties,  if  they  are  within  the  juris- 
diction. 

If  all  the  heirs  cannot  be  brought  before  the  Court,  the  undivided  in- 
terest of  those  who  are  made  parties  may  be  sold. 


THESE  were  cross  appeals  from  the  decrees 
of  the  Circuit  Court  of  Rhode  Island. 

The  bill  filed  in  the  Court  below  by  the  appel- 
lants, Harding,  and  Nancy  his  wife,  and  Sterling 
Wheaton,  alleged,  that  they,  with  four  others  not 
made  parties  to  the  suit,  together  with  Caleb 
Wheaton,  one  of  the  defendants,  were  entitled, 
as  heirs  at  law  of  Comfort  Wheaton,  deceased, 
to  the  real  property  mentioned  in  the  bill,  and  situ* 
ate  in  the  State  of  Rhode  Island.  That  Comfort 
W.,  about  the  year  1802,  began  to  exhibit  symp- 
toms indicating  a  loss  of  intellect,  and  soon  be- 
came, from  various  causes  mentioned  in  the  bill, 
incompetent  to  the  management  of  his  estate, 
and  died  in  1810.  That,  under  these  circum- 
stances, the  defendant,  Caleb  W.,  (his  son,)  and 
who  acted  as  well  for  himself,  as  in  behalf  of  the 
plaintiffs,  and  the  defendant  Handy,  (the  son-in- 
law  of  Comfort  W.,  •  entered  into  an  agreement 
to  endeavour  to  take  his  estate  out  of  his  hands, 
and  to  preserve  it  for  the  benefit  of  his  heirs  at 
law.  That  it  was  agreed  that  Comfort  W.  should 
be  prevailed  on  to  convey  his  real  property  to 
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Handy,  for  a  nominal  consideration,  who  should  1626. 
forthwith  execute  an  instrument  of  writing,  de- 
claring that  he  took  and  held  the  same  in  trust ; 
first,  to  provide  for  the  decent  support  of  die 
grantor,  during  his  life  ;  and,  after  a  full  remune-  titnif 
ration  for  his  expenses  and  trouble  in  that  re-  HJL 
spect,  to  hold  the  residue  of  the  estate  for  the 
benefit  of  the  heirs  at  law.  That,  on  the  9th  of 
May,  1805,  Handy  did  procure  such  conveyance, 
for  the  nominal  consideration  of  2,178  dollars, 
from  Comfort  W.,  and  entered  upon,  possessed, 
and  enjoyed,  the  property  in  question  ;  but  that 
he  refused  to  execute  any  declaration  of  trust  as 
he  had  agreed,  but  held  the  property,  claiming  it 
as  his  own.  The  bill  then  alleged,  that  the  de- 
fendant, Caleb  W.,  after  the  death  of  his  father, 
Comfort  W.,  acting  on  behalf,  and  for  the  benefit 
of,  the  heirs,  procured  letters  of  administration 
of  the  personal  estate  of  Comfort  W.  to  be  is- 
sued by  the  proper  Court,  and  caused  such  far-* 
ther  proceedings  to  be  had,  as  that  the  adminis- 
trator exposed  to  sale  the  real  property  before 
mentioned,  which  had  been  conveyed  to  Handy, 
and  that  Caleb  W.  became  the  purchaser  thereof; 
for  the  general  benefit  of  the  heirs.  That  Vari- 
ous suits  at  law  had  resulted  from  the&6  transac- 
tions, (and,  among  others,  an  ejectment  brought 
by  the  defendant,  Handy,  against  the  defendant, 
Caleb  W.,)  by  which  the  value  of  the  property 
had  been  much  deteriorated.  The  bill  then 
prayed  for  an  account  respecting  the  property ; 
that  a  decree  might  be  rendered,  exonerating  k 
Vol.  XI.  u 
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from  the  deeds  to  the  defendant,  Handy,  after 
satisfying  his  just  claims,  and  ordering  one  fifth 
part  of  the  real  estate  to  be  set  off  to  the  plain- 
tiff, Nancy  H.,  and  one  fifth  to  the  plaintiff,  Ster- 
ling W. ;  and  for  general  relief. 

The  answer  of  the  defendant,  Handy,  denied 
that  Comfort  W.  was  incapable  of  conveying  his 
property  when  the  deeds  of  the  9th  of  May, 
1805,  were  executed  ;  and  insisted  that  his  intel- 
lect was  perfectly  sound  at  that  time.  It  also 
denied,  that  he,  the  defendant,  purchased  as  a 
trustee,  and  averred,  that  he  was  a  purchaser  for 
a  valuable  and  full  consideration.  The  answer 
of  the  other  defendant,  Caleb  W.,  admitted  the  al- 
legations of  the  bill,  and  submitted  to  any  de- 
cree the  Court  might  think  equitable. 

A  great  mass  of  testimony  taken  in  the 
Court  below,  appeared  in  the  record,  which 
was  very  contradictory,  as  to  the  capacity  of 
Comfort  W.  to  make  the  conveyance  in  ques- 
tion. 

The  Circuit  Court,  by  its  interlocutory  decree, 
directed  that  the  deeds  of  the  9th  of  May,  1805, 
should  be  set  aside,  as  having  been  obtained  by 
false  impressions  made  on  a  mind  enfeebled  by 
old  age,  and  various  other  causes ;  and  that  an 
account  of  the  receipts  and  disbursements  of 
the  defendant,  Handy,  should  be  taken,  and  that 
he  should  be  credited  for  all  advances  made,  pnd 
charges  incurred,  for  the  maintenance  of  Com- 
fort W.  during  his  lifetime,  and  for  repairs  and 
improvements- made  on  the. real  estate.  Excep- 
tions were  filed  by  both  parties  to  the  report, 
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which  was  confirmed  by  the  Court  below.  The  1826. 
final  decree  declared,  that  the  real  estates  con- 
veyed to  the  defendant,  Handy,  should  stand 
charged  with  the  amount  of  the  balance  of  the 
account  due  to  him ;  that  the  same  should  be  Handy 
sold,  and  the  proceeds  brought  into  Court ;  that  Having, 
the  said  balance  should  be  paid  to  him,  deducting 
his  proportion  of  the  charges,  &c.  and  the  resi- 
due, deducting  their  proportions,  &c.  should  be 
paid  over,  and  distributed  among  the  heirs  at 
law  of  Comfort  W.  If  there  be  any  such  heirs, 
not  made  parties,  they  to  be  at  liberty  to  come 
in  under  the  decree,  and  receive  their  shares,  pay- 
ing their  proportions  of  costs  and  expenses, 
otherwise  to  be  excluded.  That  each  party  be- 
fore the  Court  should  pay  his  own  costs,  except- 
ing the  fees  of  the  officers  of  the  Court,  which 
should  be  a  charge  on  the  property,  and  borne 
by  the  parties  according  to  their  respective  pro- 
portions of  interest  in  the  proceeds  of  the  sale. 
From  this  decree  both  parties  appealed. 

Mr.  Wheaton •,  for  the  original  plaintiffs,  made  Feh.tzd 
the  following  points: 

1.  That  the  decree  ought  to  be  reversed,  so 
far  as  it  declared,  th^t  the  real  property  should 
stand  charged  with  the  advances  made  by  the  de- 
fendant, Handy. 

2.  That  it  ought,  in  all  other  respects,  to  be 
affirmed. 

On  the  first  point,  he  contended,  that  the  deeds 
having  been  obtained  by  the  imposition  of  the 
grantee  on  the  grantor,  the  property  ought  not 
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1826.    to  stand  charged  with  the  expenses  incurred  by 

^^pj^  the  former*    That,  even  supposing  him  to  have 

T.       held  as  a  trustee  during  the  lifetime  of  the  plain- 

**  y#     tiff's  ancestor ;  after  that  period  he  ceased  to  hold 

Hand/     in  that  capacity,  and  became  a  mala  jidd  posses* 

Qardinj.    9or'  wb°  w*9  not  entitled  to  be  allowed  for  im- 
provements made  on  the  land/ 

Qn  the  second  point,  he  argued,  (1.)  as  to  the 
objection  made  in  the  Court  below,  of  the  defect 
of  jurisdiction  in  that  Court ;  that  the  words  of 
the  Judiciary.  Act  of  1789,  c.  20.  s.  16.  providing 
that  suits  in  equity  should  not  be  sustained  in  the 
Courts  of  the  Union,  "  in  any  case  where  plain, 
adequate,  and  complete  remedy,  can  be  had  at 
law,"  were  not  intended  to  abridge  the  equity  ju- 
risdiction of  those  Courts ;  that  it  had  been  fre- 
quently determined,  that  the  proceedings  in  those 
Courts  were  to  be  according  to  the  English  sys- 
tem of  equity,  both  as  to  principles,  practice, 
and  jurisdiction  ;*  that  fraud  and  trust  were,  fa- 
miliar subjects  of  cognizance  in  the  Court  of 
Chancery;  and  that  equity  often  interfered  to 
redress  fraud,  even  after  a  verdict  and  judgment 
at  law/  That  this  was  not  a  case  analogous  to 
that  which  had  been  cited  in  the  proceedings 
below,  where  the  only  ground  of  equitable  inter- 
ference was  a  discovery  sought  to  establish  the 

a  Green  v.  Biddle,  8  Wheat.  Rep.  77 — 83.  2  Fee.  $en.  Rep. 
316.  2  Fee.  Rep.  281.  BeWi  Supplement,  345. 396.  1  Bro. 
Ch.  Rep.  420. 

6  Robinson  v.  Campbell,  *  Wheat.  Rep.  221.  United  States 
«.  Howland,  4  Wheat.  Jlqx  108. 

c2P.Wme.4tt.    2  Fern.  Rep.14^    2Fkn«.ii^^ 
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fraud,  and  the  plaintiff  having  failed  in  the  dis~     1826. 
covery,  and  having  a  complete  remedy  at  law, 
should  not  be  allowed  to  proceed  in  equity/  vv  ▼• 

2.  Another  objection  was,  that  this  was  an  at- 
tempt to  establish  a  trust  by  parol  evidence,  con-  Hu4y 
trary  to  the  statute  of  frauds.  The  Court  below  Harding 
did  not  consider  it  necessary  to  determine  this 
point,  because,  at  all  events,  there  was  a  result' 
ing  trust  for  the  heirs,  (after  allowing  for  ad- 
vances, &c.)  which,  even  in  England,  might,  un- 
questionably, be  established  by  parol.  But  a 
comparison  of  the  English  statute  of  frauds, 
29  Charles  II.  c.  3.  with  the  provisions  of  the 
local  statute  of  Rhode  Island  on  the  same  sub- 
ject, would  show,  that  the  latter  did  not  extend 
to  trusts,  and,  therefore,  there  could  be  no  ques- 
tion of  the  admissibility  of  parol  evidence  in  this 
case. 

3.  It  was  a  case  of  imposition  practised  by  a 
ton-in-law  upon  his  father-in-law,  an  old  man, 
infirm  in  body  and  mind,  morally  and  physically 
incapable  of  managing  his  own  affairs,  and  of 
resisting  the  influence  and  importunities  of  the 
«ther  party,  standing  in  that  intimate  relation.  It 
was  analogous  to  other  cases  of  fraudulent  and 
kard  bargains  made  with  expectant  heirs,  and 
other  persons  standing  in  peculiar  relations,  ren- 
dering them  liable  to  imposition.  The  great 
leading  ease  on  the  general  analogy,  was  that 
of  CkuUrfiM  ?.  JamsenJ  which  was  not  cited 

a  Clarke  v.  Rusadl,  7  Crunch?*  Rep.  89. 
b  2  Fm.  «*  Jty.  1*7. 
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as  a  direct  authority,  but  as  illustrating  the  ge- 
neral principle.  Lord  Hardwicke  there  lays 
down  the  rule  on  which  the  Court  of  Chancery 
proceeds,  and  classifies  the  cases  in  which  it  will 
interfere.  These  are,  1.  Actual  fraud.  2.  tiuch 
as  is  apparent,  from  the  nature  of  the  bargain 
itself,  as  being  fragrantly  unequal.  3.  A  kind 
of  .fraud  which  may  be  presumed  from  the  cir- 
cumstances and  condition  of  the  parties  contract- 
ing. 4.  Which  may  be  inferred  from  the  nature 
and  circumstances  of  the  transaction,  as  being 
an  imposition  and  deceit  on  other  persons  not 
parties  to  the  fraudulent  agreement.  5.  Fraud, 
infecting  catching  bagains  with  heirs,  rever- 
sioners, expectants,  &c.  There  are  to  be  found 
in  the  books  a  great  variety  of  applications  of 
these  principles.  Thus,  in  Clarkson  v.  Han- 
way /  the  suit  was  brought  by  an  heir  at  law  to 
set  aside  a  conveyance  by  his  ancestor,  who  is 
described  as  a  "  weak  man,"  72  years  old,  who 
had  conveyed  his  estate  for  a  small  annuity.  The 
conveyance  was  set  aside  on  those  circumstances 
alone,  by  the  Master  of  the  Rolls,  and  decree 
confirmed,  on  appeal,  by  Lord  Macclesfield.  In 
Bates  v.  Grravcsf  the  bill  was  filed  by  a  son,  to 
set  aside  a  conveyance,  (which  was  confirmed  by  a 
will,)  by  his  father,  to  a  son-in-law,  under  circum- 
stances of  fraud,  and  undue  practices,  upon  the 
weakness  of  the  grantor.  Lord  Thurlow  and 
Lord  Rosslyn  concurred  in  holding  these  cir- 
cumstances to  be  sufficient  to  annul  the  convey- 


a  2  P.  Wm*.  203. 


b  2  Fee.  jr.  Rep.  287- 
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fence,  though  the  party  was  not  a  lunatic.  In  a  1R2&. 
still  more  recent  case,0  Lord  Eldon  relieved 
against  a  bargain  with  an  expectant  heir,  where 
there  was  no  fraud  or  imposition,  upon  the 
ground  of  inadequacy  of  consideration,  where  Hand? 
there  was  an  inequality  of  condition  in  the  par-  h^^-t 
ties.  Mere  inadequacy  of  consideration  was 
held  insufficient,  but,  coupled  with  the  other  cir- 
cumstance, was  deemed  a  sufficient  ground  to 
annul  the  contract.  In  Hugutmn  v.  Baseltyf  a 
settlement  by  a  widow,  upon  a  clergyman  and 
his  family,  was  set  aside,  as  having  been  obtain- 
ed by  undue  influence,  and  abused  confidence  in 
the  party,  as  the  agent  of  the  grantor's  affairs, 
upon  the  principle  of  public  policy  and  utility, 
applicable  to  the  analogous  cases  of  guardian 
and  ward,  attorney  and  client,  &c.  It  was  there 
earnestly  contended,  that  the  law  of  England 
does  "  not  prevent  a  prodigal  disposition  by 
a  person  of  sound  mind"  But  the  argument 
was  overruled  by  Lord  Eldon ;  and  the  words  of 
Sir  S.  Romilly,  arguendo,  in  that  case,  are  re- 
markably pertinent  to  the  present :  "  Though 
do  direct  authority  is  produced,  your  lordship, 
dispensing  justice  by  the  same  rules  as  your  pre- 
decessors, upon  such  a  subject,  not  confined 
within  the  narrow  limits  of  precedent,  will,  as  a 
new  relation  appears,  look  into  the  principles 
that  govern  the  human  heart,  and  decide  accord- 

a  16  Fee.  Rep.  512.    Ste  also  Oliver  v.  Court,  8  Price's  Ez- 
chcq.  Rep.  127. 

b  14  Fee.  Rep.  273.    Griffiths  v.  Robins,  3  Madd.  Rep.  191. 
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1826.  ingly."  The  same  principles  and  authorities  had 
been  applied,  by  a  Court  of  justice  of  our  ow& 
country,  to  a  case  almost  the  same  with  the  pre* 
•eat  in  all  its  material  circumstances.'    They 

Bud?  are  applied  in  every  system  of  jurisprudence 
having  a  due  regard  to  the  protection  of  the 
weak-  from  the  artifices  of  those  who  have  the 
means  of  unduly  influencing  or  controlling  theit 
o6nduct.  Thus,  in  the  countries  governed  by 
the  Roman  law, '  the  provisions  of  positive  law 
prohibiting  donations  inter  vivos,  between  persons 
standing  in  certain  peculiar  relations  of  mutual 
confidence  and  dependence,  are  extended  by 
equity  to  other  relations  of  a  similar  character, 
and  falling  within  the  reason  of  the  prohibition/ 
The  CoMrt  below  seems  to  have  considered,  that 
it  might  have  been  justified,  on  these  principles^ 
m  declaring  the  deeds  in  question  utterly  void, 
though,  in  framing  its  decree,  k  thought  proper 
to  take  a  more  mitigated  view  of  the  defendant'* 
conduct. 

Mr.  Coze,  (with  whom  was  Mr.  Webxter,y  for 
ihe  defendant,  Handy,  argut;d,  (1.)  That  there* 
was  a  defect  of  jurisdiction  in  the  Court  befow, 
proceeding  as  a  Court  of  equity.  A  complete' 
and  adequate  remedy  at  law  existed.  If  the 
deeds  were  invalid  on  the  ground  of  fraud  and" 
imposition,  that  question  might  be  tried  in  an- 

a  Whelan  v.  Whelan,  3  CbwenfrRep.  537- 
b  Pothier,  Traite  de  Donations }  s.  1. 
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action  at  law.    It  had  been  so  tried  and  deter-     1828. 
mined/ 

2.  It  appeared,  on  the  face  of  the  bill  itself, 
that  there  were  other  children  of  Comfort  W. 
who  are  his  heirs  at  law,  hut  who  had  not  been  Hudy 
joined  in  the  present  suit.  They  were  equally  Hardteg. 
interested  with  the  other  plaintiffs,  and  should, 
therefore,  have  been  joined.  Their  interests  are 
also  affected  by  the  decree.  It  is  not  too  late  to 
take  advantage  of  this  objection/ 

<5.  The  bill  contained  multifarious  matters 
which  ought  not  to  be  joined.  Each  of  the  defend- 
ants claimed  to  have  the  legal  estate  in  him,  in 
opposition  to  each  other.  There  was  no  privity 
between  them  as  to  their  respective  interests ; 
and  before  the  plaintiffs  could  huve  any  interest 
in  vacating  the  deeds  of  the  defendant,  Handy, 
the  deed  of  the  defendant,  Caleb  W.,  must  be 
removed.  The  establishment  of  their  right 
against  one  defendant  was  a  prerequisite  to  their 
calling  upon  the  other  to  answer. 

4.  The  main  object  of  the  bill,  and  that  attain- 
ed by  the  decree,  was  to  enforce  specifically  a 
parol  agreement,  alleged  to  have  been  made  be- 
tween the  two  defend?! iita,  denied  by  the  defend* 
ant,  Handy,  and  not  proved  by  any  competent 
testimony.  The  contract  proved  is  wholly  dif- 
ferent from  that  alleged.     Such  a  contract  as  is 

a  Smith  v.  M'Iver,9  Wheat  Rep.  532. 

b  Coop.  Eq.  PL  33.  Pr.  Reg.  299-  Bart.  Eq.  31.  n.  1. 
Hinde'e  Ch.  2.  1  Fern.  Rep.  100.  5  Wheat.  Rep.  313.  9  Wheat. 
fop.  842. 
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alleged,  and  now  attempted  to  be  enforced,  is 
deficient  in  mutuality.11  It,  also,  virtually  admits 
the  sanity  and  competency  of  the  grantor,  Com- 
fort W.,  which  is  now  made  the  ground  for  set- 
ting aside  the  deeds. 

5.  If,  however,  he  was  in  the  state  of  mind  in 
which  the  bill  represents  him,  the  plaintiffs,  by 
their  agent,  participated  in  the  fraud,  and,  there- 
fore, have  no  right  to  call  upon  a  Court  of  equity 
to  Interfere,  to  relieve  them  from  the  web  in  which 
they  have  entangled  themselves/ 

6.  The  plaintiffs  are  barred  by  lapse  of  time. 

7.  The  decree  sanctions  an  attempt  to  esta- 
blish a  contract  concerning  lands,  and  a  trust  in 
real  estate,  by  parol  evidence.  The  proof  of  a 
trust  lies  on  the  party  who  alleges  it.e  In  this 
case,  the  conveyances  are  absolute  on  the  face 
of  them,  and  the  evidence  of  a  trust  is  wholly 
aliunde.  To  warrant  the  Court  in  decreeing 
the  execution  of  a  parol  declaration  of  trust,  the 
evidence  should  be  plain  and  unambiguous/  The 
taking  the  conveyance  was  not  in  part  perform- 
ance. The  act  of  part  performance  must  be 
such  as  the  party  would  not  have  done  with  any 
other  view  than  in  execution  of  the  alleged  agree- 
ment/ This  secret  trust,  and  the  allegation  of 
part  performance,  are  both  denied  by  the  an- 


a  NetoL  Contr.  152. 
b  14  Vts.  Rep.  288. 

c  Prevost  v.  Gratz,  1  Peters.  Rep.  C.  C.  364. 
Rep.  494. 

d  Wharton's  Dig.  580. 
e  4  Vcs.jr.  Rep.  108. 
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swcr,  and  this  settles  the  question/  The  secret 
trust  cannot  be  proved  by  parol  testimony,  espe- 
cially whfere  it  is  made  with  a  stranger  to  the  es- 
tate without  consideration/ 

8.  The  bill  does  not  distinctly  allege  the  in- 
competency of  Comfort  W.,  and  the  imposition 
said  to  have  been  practised  on  him,  so  as  to  put 
these  facts  in  issue.  The  decree  must  conform 
to  the  allegata.  Some  substantial  ground  must 
be  stated.     Old  age  alone  is  not  sufficient/ 

9.  If  these  facts  had  been  ever  so  distinctly  put 
in  issue,  they  have  not  been  proved.  *  Where 
fraud  is  alleged,  it  must  be  fully  proved,  and  will 
not  be  presumed/  The  presumption  of  law  is 
in  favour  of  a  party  executing  an  instrument/ 
The  question  is  confined  to  the  state  of  mind  at 
the  time  of  executing  the  instrument/  Two 
witnesses  deposing  same  menti,  are  to  be  credit- 
ed before  a  hundred  proving  insanity/  The 
law  will  not  measure  a  man's  understanding,  and 
a  partial  diminution  of  intellect  is  not  sufficient 
to  invalidate  the  deeds;  nor  is  there  any  such 
thing  as  an  equitable  incapacity,  where  there  is  a 
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a  6  Ves.  Rep.  39. 

b  2  Johns.  Ch.  405.  7  CrancN*  Rep.  176.  11  Mass.  Rep. 
842.  13  Mass.  Rep.  443.  4  Easth  Rep.  577.  n.  1  Eden's 
Rep.  515.     1  Cox's  Rep.  15. 

c  1  Fee. jr.  19, 20.     4  Dessauss.  518. 

d  Cat.  temp.  Talb.  1 16.     1  Madd.  Ch.  208. 

e  5  Johns.  Rep.  158.     3  Bac.  Abr.  527.  540. 
f  13  Ves.  Rep.  88.     8  Mass.  Rep.  371. 

g  Co.  Litt.  246.  6.  note  (1.) 
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legal  capacity/  Fraud  of  this  description  is 
equally  cognizable  at  law,  and  in  equity;  and  the 
Court  of  Chancery  will  not  set  aside  a  will  of 
lands  on  that  ground,  without  directing  an  is- 
sue/ 

10.  The  decree  is  inconsistent  both  with  the 
allegations  in  the  bill,  and  with  itself.  It  is  a 
bill  with  a  double  aspect.  It  charges  incompe- 
tency in  the  grantor,  and  pray*  that  the  estate 
may  be  exonerated ;  it  also  charges  a  trust,  and 
prays  an  account,  and  general  relief.  The  de- 
cree declares  that  the  grantor  was  incompetent, 
and  his  conveyance  invalid,  and  yet  does  not  ex- 
onerate the  estate  from  them.  A  deed  cannot 
be  set  aside  partially  on  the  ground  of  fraud.  If 
set  aside  at  all,  it  must  be  in  loto.e  The  decree 
proceeds  on  the  ground  of  imposition,  and  grants 
a  relief  which  could  only  apply  to  the  pretended 
trust,  which  necessarily  implies  capacity  in  the 
grantor.  It  does  not  pass  on  the  conveyance 
from  the  administrator  of  Comfort  W.,  to  the 
defendant,  Caleb  W.  So  long  as  the  legal  es- 
tate remains  in  him  under  that  deed,  the  right  of 
the  plaintiffs  is  a  nonentity. 

11.  The  Master's  report  is  erroneous  on  seve- 
ral grounds,  and  ought  to  have  been  set  aside. 
(1.)  Because,  in  taking  the  account,  he  refused 
to  receive  the  testimony  of  the  defendant,  Handy, 
when  it  was  competent  and  credible.     (2.)  The 

a  I  Madd.  Ch.  223,  224. 

b  3  Bac.  Abr.  321.     2  4th  Rep.  424.     3  AtL  Rep.  17. 
2  Vet.jr.  287.     1  Madd.  Ch.  206. 
c  2  Vet.  jr.  R^.  408.    3  AAu  Rep.  281. 
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Master  required  evidence  of  the  consideration  of    1826. 
a  promissory  note,  when  the  signature  was  suffi- 
ciently proved."     (3.)  He  held,  also,  that  where 
a  party  charges  himself  with  a  certain  sum,  and 
at  the  same  time  discharges  himself,  it  shall  be     Htndjr 
evidence  against  him,  but  not  for   him/     The    Harding, 
other  exceptions  to  the  Master's  report  were  also 
minutely  discussed  ;  but  it  is  not  thought  neces- 
sary to  state  them,  as  they  are  enumerated,  and 
fully  examined,  in  the  judgment  of  this  Court. 

12.  The  final  decree  is  erroneous  in  several 
particulars.  (1.)  In  directing  a  sale  of  the  pro- 
perty under  the  circumstances.  (2.)  Because  it 
purports  to  bind,  and  does  affect  the  interest 
of  those  who  are  not  parties.  (3.)  Because  it 
wholly  omits  to  provide  for  the  defendant,  Handy, 
as  tenant  by  the  curtesy  (4.)  Because  it  does 
not,  unless  by  implication,  determine  all  the  mat- 
ters in  issue,  and  which  ought  to  have  been  de- 
cided. 

Mr.  Wheaton,  for  the  plaintiff  below,  in  reply  > 
as  to  the  want  of  proper  parties,  argued,  that,  as 
by  the  local  law,  one  coparcener  could  maintain 
an  action  at  law  for  his  share  of  the  real  estate, 
the  same  rule  of  proceeding  would  be  adopted  in 
equity.  Under  the  peculiar  circumstances  of 
the  case,  the  Court  below  had  considered  the 
defendant,  Caleb  W.,  as  legal  owner  under  the 
administration  sale,  sufficiently  representing  all 

a  Mindeville  v.  Welch,  5  Wheat.  Rep.  282. 
b  Ambl  Rep.  589.     1  Vet.  jr.  Rep.  M6. 
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the  parties  who  could  claim  any  beneficial  inte- 
rest ;  and  he  (as  in  effect  a  plaintiff)  submitted 
to  any  decree  the  Court  could  make  in  favour  of 
the  plaintiffs.  Besides,  the  nature  of  the  juris- 
diction of  the  Courts  of  the  Union,  which  was 
derived  from  the  character  of  the  parties  as  citi- 
zens of  different  States,  would  prevent  their  in- 
sisting upon  parties  who  were  not  absolutely  ne- 
cessary to  the  determination  of  the  merits  of  the 
cause  as  between  the  parties  before  the  Court/ 
But,  in  this  case,  the  Court  might  apply  the  ana- 
logous rule,  as  to  next  of  kin  suing  for  distribu- 
tive shares  of  personal  property,  one  of  whom 
may  sue,  and  the  rest  may  come  in  under  the  de- 
cree.* 

Upon  the  merits,  he  insisted,  that  the  question 
as  to  the  capacity  of  the  grantor  was  not  a  ques- 
tion of  absolute  insanity.  All  the  cases  show, 
that  the  Court  will  interfere  wherever  a  peculiar 
relation  has  been  abused  to  influence  or  impose 
upon  a  person  of  weak  mind.  A  commission  of 
lunacy  is  not,  by  the  modern  practice  of  the 
Court  of  Chancery,  confined  to  cases  of  strict 
insanity,  but  is  applied  to  cases  of  imbecility  of 
mind,  to  the  extent  of  incapacity,  from  any  cause, 
as  disease,  age,  or  habitual  intoxication/  This 
principle  is  fully  developed  by  Lord  Erskine  in 
JEx  parte  Cranmer.*    It  was  not,  therefore,  no- 


a  Russell  v.  Clark,  7  Cranch's  Rep.  98. 
b  Coop.  Eq.  S9,  4  '"». 
c  Ridgway  v.  Darwin,  8  Vet.  Rep.  65. 
d  12  Pet.  Rep.  445. 
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cessary  to  show  that  the  grantor  was  absolutely     1826. 
non  compos  mentis  in  a  strict  legal  sense,  still 
less  was  it  necessary  to  prove  that  he  was  inca- 
pable at  the  precise  moment  the  deeds  were  exe- 
cuted. Hand? 
As  to  the  defects  in  the  pleadings,  and  the   Htidioc- 
other   informalities   in  the  proceedings*  it   was 
said  that  the  Court  would  look  with  an  indulgent 
eye  upon  the  pleadings  and  practice  in  equity 
causes  in  those  States,  where,  no  Htate  Court  of 
Chancery  existing,  the  forms  of  proceeding  were 
less  familiar  to   practitioners.     But,  it  was  in- 
sisted, that  the  bill  contained  a  sufficient  allega- 
tion of  the  incapacity  of  Comfort  W.  to  execute 
the  deeds  in  question,  to  put  that  fact  distinctly 
in  issue,  and  it  had  been  met  responsively  by  the 
answer  of  the  defendant,  Handy,  explicitly  deny- 
ing it. 

Mr.   Chief  Justice   Marshall  delivered  the  March  at 
opinion  of  the  Court,  and,  after  stating  the  case, 
proceeded  as  follows : 

The  counsel  for  Asa  Handy  contend,  that  the 
bill  seeks  to  set  up  a  parol  trust,  which  is  denied 
in  the  answer,  and  that  the  decree  is  founded  on 
a  supposed  incompetency  of  Comfort  Wheaton 
to  convey  his  property.  The  decree,  therefore, 
is  not  supported  by  the  allegations  of  the  bill.         Decree  ac- 

They,  also,  contend,  that  the  decree  is  not  sus-Si^Sa  c°  a* 
tained  by  the  proofs  in  the  cause.  7a.  Factofthe 

That  the  bill  alleges  the  conveyances  of  the £c2ta"& 
9th  of  May  to  have  been  received  for  the  benefit  £^£%  *u 
of  the  family,  is  unquestionable ;  but  this  is  not 2j£|e,l3r    in 
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1826.  incompatible  with  the  incompetency  of  Comfort 
Wheaton  to  execute  them.  Deeds  may  be  ob- 
tained from  a  weak  man  for  the  purpose  of  pre- 
serving his  estate  for  himself  and  family,  and  of 
Handy  protecting  him  from  the  impositions  to  which  be 
hJj^  might  be  exposed ;  and  there  is  nothing  to  re- 
strain one  of  the  heirs,  who  may  think  himself 
aggrieved,  from  bringing  the  whole  case  before  a 
Court  of  equity.  If,  indeed,  it  were  true  in  fact, 
that  the  bill  does  not  allege  this  incompetency 
ao  as  to  put  it  in  issue,  the  objection  would  be 
conclusive ;  for,  it  is  well  settled,  that  the  decree 
must  conform  to  the  allegations  of  the  parties. 
But,  we  think,  this  bill  is  not  justly  exposed  to 
this  objection.  It  states  the  general  correct  con- 
duct of  C.  W.  during  the  life  of  bis  wife ;  that, 
soon  after  her  decease,  he  was  visited  by  a  para- 
lytic stroke,  which  was  followed  by  a  total  change 
in  his  conduct.  He  was  addicted  to  intoxication, 
and  to  many  vicious  habits,  in  the  course  of 
which,  fears  were  excited  in  his  family  that  he 
would  waste  all  his  property,  or  convey  it  to  his 
profligate  companions.  They  consulted  toge- 
ther, and  with  their  friends ;  and  the  first  proposi- 
tion was,  to  apply  to  the  Court  for  a  guardian  to 
manage  his  affairs,  according  to  the  law  of  Rhode 
Island  in  such  cases.  It  was,  however,  finally 
agreed,  that  Asa  Handy  should  obtain  deeds  for 
his  property,  and  hold  it  for  the  use  of  C.  W. 
during  his  life,  and  of  his  heirs  after  his  death. 
The  bill  then  proceeds  to  state,  that  the  said  Asa 
Handy,  knowing  the  premises,  did  induce  the 
said  Comfort,  "  he  being  in  the  state  and  condi* 
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Hand? 
Htrditofa 


tion  of  body  and  mind  aforesaid,"  for  the  nominal     1826. 
Consideration  of  2,178  dollars,  to  make  the  con- 
veyances in  the  bill  mentioned. 

Although  a  more  direct  and  positive  allegation 
that  C.  W.  was  incapable  of  transacting  busi- 
ness, would  have  been  more  satisfactory  than 
the  detail  of  circumstances  from  which  the  con- 
clusion is  drawn,  yet,  we  think,  that  the  aver- 
ment of  his  incompetency  is  sufficiently  explicit 
to  make  it  a  question  in  the  cause.  The  de- 
fendant has  met  this  charge,  and  we  cannot 
doubt  that  his  answer  is  sufficiently  responsive 
to  the  bill,  to  give  him  all  the  benefit  which  the 
rules  of  equity  allow  to  an  answer  in  such  cir- 
cumstances. 

We  proceed,  then,  to  look  into  the  proofs  in  proofs  of  th* 
the  cause,  and  to  inquire  whether  the  testimony  ofCie?ranS. 
establishes  the  incompetency  of  C.  W.  when  these 
deeds  were  executed. 

We  have  examined  with  attention  the  immense 
mass  of  contradictory  evidence  which  the  record 
Contains.  A  number  of  persons,  and,  among 
others,  the  witnesses  to  the  deeds,  express  the 
opinion  that  he  was  capable  of  managing  his  af- 
fairs, and  of  disposing  of  his  property.  Thifc 
evidence,  however,  is  met  by  such  a  mass  of  op*- 
posing  testimony  as  can  scarcely  be  resisted. 
Among  the  numerous  witnesses  who  testify  to 
the  imbecility  of  his  mind,  are  many  who  had 
been  long  and  intimate  acquaintances.  All  his 
physicians  concur  in  stating,  in  strong  and  de* 
tided  terms,  the  weakness  of  his  mind,  as  Well  as 
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1826.  his  body,  which  they  ascribe  chiefly  to  the  cha- 
racter of  his  disease.  One  of  them,  Doctor 
Barrows,  attended  him  about  the  time  these  deeds 
were  executed*     He  says,  "  with  regard  to   the 

Handy  state  of  hig»  mind,  at  all  times  when  I  saw  him 
within  the  said  period,  (from  the  I  st  of  March 
to  the  25th  of  November,  1809,)  I  can  say,  that 
he  appeared  to  me  wholly  incapacitated  to  trans- 
act any  money  business,  or  to  have  the  care  of 
any  concerns  whatever.  It  is  my  opinion,  that 
the  decay  of  his  mental  faculties  was  such  as  to 
induce  that  state  of  fatuity  which  would  unfit  him 
for  all  the  purposes  relative  to  the  affairs  of  life, 
except  obeying  the  various  calls  of  nature."  Some 
of  the  witnesses  add  to  their  opinion  of  his  im- 
becility, some  circumstances  on  which  the  opi- 
nion is  founded,  which  cannot  fail  to  make  a 
deep  impression  on  the  mind.  ZibaOlney  says, 
that  he  was  acquainted  with  C.  W.  for  the  last 
five  years  of  his  life,  who,  for  the  last  fifteen 
months  of  them,  resided  in  his  family.  "  That 
during  the  whole  of  these  times  he  appeared  to 
be  childish,  and  incapable  of  transacting  any  bu- 
siness. The  reasons  of  this  opinion  are,  that  he 
would  frequently  repeat  the  same  questions,  and 
would,  several  times  in  the  same  day,  ask  what 
day  of  the  week  it  was.  At  short  intervals,  he 
would  talk  rationally,  and  then  would  break  off 
from  conversation  to  singing,  and  from  that  to 
crying.  That  he  would  frequently  go  out  in  the 
night  and  day,  naked  except  his  shirt.  That  he 
would  frequently  break  out  in  profane  language, 
and,   at  other  times,  preach."      Several  other 


OP  THE  UNITED  STATES. 


12S 


witnesses  describe  the  situation  and  conduct  of 
this  afflicted  old  gentleman,  in  a  manner  to  add 
great  weight  to  their  opinion,  that  his  faculties 
were  prostrated.  Many  even  of  those  witnesses 
who  depose  to  his  competency,  declare,  that  the 
public  opinion  and  language  of  his  neighbour- 
hood was,  that  his  mind  was  deplorably  impair- 
ed ;  and  the  conduct  and  declarations  of  his  fa- 
mily, including  the  defendant,  Asa  Handy  him- 
self, show  a  settled  conviction  that  C.  W.  was 
incapable  of  managing  his  affairs. 

There  is  evidence  of  the  consultations  in  which 
Handy  participated,  previous  to  the  deeds  of  the 
9th  of  May,  for  putting  the  old  gentleman  and 
his  estate  under  guardianship  ;  and  there  is,  also, 
evidence  of  similar  consultation  respecting  the 
propriety  of  procuring  a  conveyance  of  his  pro- 
perty, in  order  to  save  it  for  himself  arid  his  fa- 
mily. This  may  not  be  admissible  as  proof*V>f 
a  trust ;  but  it  is  strong  evidence  of  a  conviction, 
that  the  person  from  whom  the  deed  was  to  be 
obtained  was  unfit  for  the  management  of  his 
own  affairs.  Among  other  testimony  to  this 
point,  Abner  Daggett  deposes,  that  Asa  Handy 
asked  him  if  he  had  a  notion  of  buying  his  fa- 
ther Wheaton's  lot  ?  The  witness  answered, 
that  he  had  had  si  me  conversation  with  Wheaton 
about  it;  upon  which  Handy  said,  Wheaton  was 
no  more  capable  of  selling  his  estate  than  a 
child.  The  witness  was  deterred  from  purchas- 
ing, though  he  wished  to  acquire  the  lot,  by  the 
fear  of  subsequent  controversy. 

The  great  and  sudden  revolution  in  the  whole 
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1826.  conduct  of  C.  W.„  immediately  after  the  first  pa* 
ralytic  stroke,  viewed  in  connexion  with  his  ad- 
vanced age,  is  a  strong  circumstance  in  corrobo- 
ration of  the  opinion  that  hi*  mind  was  diseased* 
Hand/  A  sober,  prudent,  reflecting,  and  moral  man, 
jjj^.  between  seventy  and  eighty  years  of  age,  min- 
gles, with  profligate  people,  to  whom  he  devotes 
himself,  and  becomes  suddenly  intemperate,  im- 
moral, and  childishly  whimsical  and  indiscreet, 
so  that  his  nearest  friends  think  it  necessary  to. 
put  it  out  of  his  power  to  ruin  himself. 

The  terms  on  which  this  old  gentleman  stood 
with  his  family,  are;  not  entirely  unworthy  of  con-* 
sideratioo.  But  two  of  his  children,  Caleb,  and 
Mary,  the  wife  of  the  defendant  Asa,  lived  near 
him.  From  causes,  some  of  which  may  be  dis- 
cerned in  the  record,  he  was  on  ill  terms  with. 
Caleb-  One  of  the  witnesses  deposes,  that  he 
sajd,  on  one  occasion,  "  You  know,  Asa,  I  made 
you  the  deeds  to  spite  Caleb."  There  is  other 
testimony  to  the  same  effect.  The  necessary 
consequence  of  this  quarrel  with  Caleb,  was,  to 
subject  him,  in  an  increased  degree,  to  the  influ- 
ence of  Mary  Handy  and  her  husband,  and  ex-* 
poses  the  deeds  conveying  all  his  property  to 
them,  to  an  increased  degree  of  suspicion. 

The  inadequacy  of  the  consideration,  as  stated 
in  the  bonds  referred  to  in  the  answer,  furnishes 
an  additional  argument  against  these  deeds.  It 
was  chiefly  the  support  of  C.  W.  for  the  residue 
of  his  life.  This  proved  to  be  five  years,  which 
was  a  longer  time  than  his  age,  and  state  of 
health,  at  the  time  of  th*  transaction,  rendered 
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probable  ;  but  which  was  certainly  not  a  full  con-    1826. 
sideration  for  the  property. 

These  various  circumstances    add  so  much 
weight  to  the  opinions  of  those  who  depose  to  the 
incompetence   of  C.  W.,  that  the   mind  cannot     u*a&r 
withhold  its  assent  from   that  conclusion.     An    Haiim*. 
issue*  indeed,  might  have  been  directed  ;  but  we 
do  not  think  it  a  case  in  which  this  course oughtce«*fjt *n4 w 
to  have  been  pursued.     The  degree  of  weakness,  *ct*d,      *» 
or  of  imposition,  which  ouglit  to  induce  a  Court  Lot  hav/own 
of  Chancery  to  set  aside  a  conveyance,  is  proper condu,lTt- 
for  the  consideration  of  the  Court  itself;  and 
there  seems  to  be  no  reason  for  the  intervention 
of  a  jury,  unless  the  case  be  one  in  which  the 
Court  would  be  satisfied  with  the  verdict,  however 
it  might  be  found.     A  verdict  affirming  the  capa- 
city of  C.  W.  to  execute  these  deeds  on  the  9th 
of  May,  1805,  could  not,  we  think,  have  been 
satisfactory  to  the  Court ;  and  it  was,  consequent- 
ly, not  necessary  to  refer  the  question  of  compe- 
tency to  a  jury. 

If  these  deeds  were  obtained  by  the  exercise    .J*6**'   ■* 

*  atinr,  on   ac- 

of  undue  influence  over  a  man  whose  mind  had""""  °'  *** 

undue     innu- 

ceased  to  be  the  safe  guide  of  his  actions,  it  is  «•"«•  •*«€§§•* 
against  conscience  for  hiin  who  has  obtained  or. 
them  to  derive  any  advantage  from  them*  It  is 
the  peculiar  province  of  a  Court  ot  conscience,  to 
set  them  aside.  That  a  Court  of  equity  will  in- 
terpose in  such  a  case,  is  among  its  best  settled 
principles.  The  cases  cited  in  the  argument, 
which  we  will  not  repeat,  place  this  beyond  the 
possibility  of  question.  It  was,  therefore,  pro- 
per to  set  aside  the  deeds,  and  to  direct  the  de- 
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1826.    fendant,  Handy,  to  account  for  the  money  he  had 
received  under  them. 

But,  although  that  defendant  ought  not  to  be 
permitted  to  benefit  himself  by  his   own   im pro- 
Handy     per  act,  it  is  not  reasonable  that   he  should   be 
Having,    burthened  with  the  debts  of  C.  W.,  and  the  ex- 
penses  of  his  maintenance.     These  are  proper 
dmrpci  with  charges  on  the;  estate  itself.   So  are  improvements 

advances  marl?  . 

bfiht  grantee,  and  repairs  which  enhanced  the  rents,  and  the 
value  of  the  estate.  As  a  defendant  in  equity, 
Asa  Handy  has  certainly  a  right  to  retain  them, 
and  to  receive  credit  for  them  in  the  account 
which  was  directed  by  the  Circuit  Court. 

There  is,  we  think,  no  error  in  the  manner  in 
which  the  account  was  directed  to  be  taken. 

The  parties  were  heard  before  the  Master, 
who,  after  a  very  laborious  and  comprehensive 
examination  of  their  accounts,  has  made  a  volu- 
minous report,  to  which  both  parties  have  ex- 
cepted. 
The  Court     It  maybe  observed,  generally,  that  it  is  not  the 

doe*    not    in-  J  .  . 

▼ettigate    the  province  of  a  Court  to  investigate  items  of  an 

items  of  anac-  r¥,1  n     x  .        . 

count,  nor  re-  account.      1  he  report  of  the  master  is  received 

▼lew  the  Mas-  .  ,  ,     , 

tar's  repon, as  true,  when  no  exception  is  taken  ;  and  the  ex- 
wchP  nmtJrbCeptions  are  to  be  regarded  so  far  only  as  they 
fn^be'^xcrp-ft1,6  supported  by  the  special  statements  of  the 
part?  *ot  the  M«8^er> or  by  evidence,  which  ought  to  be  brought 
UcuiaT  rePferr-  before  x^e  Court  by  a  reference  to  the  particular 
retito.  testimony  on  which  the  exceptor  relies.     Were 

it  otherwise,  were  the  Court  to  look  into  the  im- 
mense mass  of  testimony  laid  before  the  Com- 
missioner, the  reference  to  him  would  be  of  little 
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avail.     Such  testimony,  indeed,  need  not  be  re-     1826. 
ported  farther  than  it  is  relied  on  to  support,  ex- 
plain, or  oppose,  a  particular  exception. 

1.  The  first  exception  made  by  Handy  is,  that 
only  the  sum  of  5,448  dollars  26  cents,  were  al-  Handy 
lowed  him  by  the  Commissioner,  instead  of  ^^ 
101,167  dollars,  30  cents,  the  amount  of  his 
claim.  This  is  a  general  exception,  which  com- 
prehends, it  is  supposed,  the  particular  alleged 
errors  enumerated  in  the  subsequent  excep- 
tions. 

2.  The  second  exception  is,  that  the  Master 
did  not  admit  his  whole  account  on  his  own 
oath. 

The  conduct  observed  by  the  Master  on  this  Rule  of  prac- 

•    ii  iii-  ij»  T  lice  on  excep- 

pomt,  is  thus   specially  stated  by  himself.     "  1  tions  made  to 
admitted  said  Asa  to  make  oath  to  all  charges,  report, 
whether  for  money,  specific  articles,  or  services, 
which,  from  the  circumstances  of  the  parties,  or 
the  nature  of  the  charge  itself,  could  not,  in  my 
opinion,  be  proved  by  vouchers,  or  other  legal 
evidence." 
This  rule,  adopted  by  the   Master,  is,  in  our  Testimony  of 

,.,.,,  ,,  .  'hf  party,  how 

opinion,  one  to  which  Handy  could  make  no  just'**  admissible 

,  .         .  r,,,  ,  ....      in   accounting 

objection  1  here  can  be  no  propriety  in  admit- before  a  Mat- 
ting the  party  as  a  witness  to  support  items  in  "' 
an  account,  which,  from  their  character,  admit 
of  full  proof.  Of  this  description  are  the  items 
which  constitute  his  third  exception.  It  is  the 
demand  of  testimony  to  support  his  charges  for 
repairs  and  improvements.  These  repairs  and 
improvements  are  susceptible  of  complete  proof; 
and,  as  there  could  be  no  difficulty  in  procuring 
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1826.  it,  the  Commissioner  did  right  in  requiring  it. 
The  fourth  exception  is  to  the  rejection  of  his  oath 
to  discharge  himself  from  rents,  which,  as  he  fcl» 
leged,  he  had  not  received. 
Hniidy  The  Commissioner  has  made  considerable  de* 
h*hW  ductions  from  the  total  amount  of  rent,  if  calcu- 
lated for  the  whole  time,  but  has  rejected  the 
oath  of  Handy,  because  he  admitted  that  he  had 
kept  legers  in  which  his  receipts  of  rents  wete 
regularly  entered,  which  were  still  in  his  posses- 
sion, but  which  he  refused  to  produce.  The  de- 
cision of  the  Master  on  this  point  was  so  obvi- 
ously right,  that  it  need  only  be  stated  to  be  ap- 
proved. 

5.  The  fifth  exception  is,  that  the  Master  has 
not  allowed  for  repairs  and  improvements  ac- 
cording to  the  measurement  of  Nathan  Parks, 
which  was  on  oath,  but  according  to  the  estimate 
of  John  Newman,  which  was  not  founded  on  ac- 
tual measurement,  but  made  principally  by  the 
eye. 

The  Master  reports,  that,  "  in  addition  to  the 
evidence  produced  by  the  parties,  I  appointed 
John  Newman,  an  experienced  and  skilful  mea- 
surer of  carpenters'  work,  to  go  on  the  premises, 
together  with  the  said  Handy  and  myself,  and  to 
measure  and  e$timaie  all  such  repairs, and  altera- 
tions, and  buildings,  as  said  Handy,  being  under 
oath,  should  point  out  as  being  made  and  exe- 
cuted by  him."  The  estimate  of  the  said  New- 
man, with  his  deposition,  are  referred  to,  and  an-* 
nexed  to  the  report. 

Newman  deposes,  that  his  estimate  is  founded 
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ob  actual  measurement,  except  parts  of  the  roof    1826. 
of  one  building,  which  he  took  from  the  measure- 
ment of  Nathan  Park**,  and  of  another,  in  which 
he  was  guided  by  the  statement  made  by  Handy 
himself  of  the  length  of  the  rafters,  which  ac-     Htndy 
corded  with  his  own  estimate.  Hirdin*. 

That  a  measurement  thus  made  and  proved, 
was  entitled  to  more  respect  than  the  ex  parte 
measurement  of  Parks,  cannot  be  doubted. 

6.  An  exception  is  also  taken  to  the  report,  be- 
cause it  disallows  the  charge  made  by  Handy  of 
a  note,  which  he  says  was  proved. 

This  exception,  it  is  presumed,  was  not  taken 
before  the  Master,  as  he  does  not  notice  it,  and 
it  is  too  vague  to  be  regarded.  Neither,  the  note, 
nor  the  ground  on  which  payment  is  claimed, 
nor  its  amount,  nor  the  reasons  of  its  rejection, 
are  stated ;  nor  is  there  any  reference  to  the  evi- 
dence in  support  of  it.  Nothing  is  stated  to  in- 
duce a  suspicion,  that  the  disallowance  of  it  was 
improper.  Yet  the  Court,  from  its  solicitude  to 
discover  whatever  the  record  might  contain  on 
this  subject,  has  looked  through  the  report.  No- 
thing is  said,  so  far  as  we  can  perceive,  respect- 
ing a  note,  except  in  the  affidavit  of  Ziba  Olney, 
who  states,  that  Asa  Handy  became  the  endorser 
of  some  note  for  Appleby,  which  was  settled  in 
some  way  in  the  board  of  C.  W.,  on  which  note, 
he  believes,  Handy  was  sued.  If  this  is  the  note 
to  which  the  exception  alludes,  the  claim  is  ab- 
sorbed in  the  allowance  made  him  for  the  board 
of  C.  W.     But,  whether  it  be  the  note  or  not, 
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▼. 
Harding. 


the  exception  is  totally  unsupported,  and  cannot 
be  sustained. 

7.  A  seventh  exception  is,  a  charge  of  money 
alleged  to  have  been  received  of  Doctor  Bowen, 
although  he  discharged  himself  therefrom  on 
oath,  in  payments  of  different  sums  under  twen- 
ty dollars  each. 

This  is  the  application  to  a  particular  item 
of  the  principle  contained  in  the  second  excep- 
tion, and  is  disposed  of  with  that  exception. 

8,  9.  The  eighth  exception  is  a  repetition  of 
the  objection  to  the  manner  in  which  Handy  is 
charged  with  repairs,  the  Master's  report  respect- 
ing which  has  been  already  stated  to  be  satisfac- 
tory ;  and  the  ninth  is  a  repetition  of  the  claim 
to  sustain  his  accounts  on  his  own  oath. 

10.  The  tenth  exception  is  to  the  requisition 
made  on  him  to  produce  his  leger,  in  which  en- 
tries had  been  made  of  the  rents  he  had  re- 
ceived ;  a  requisition  to  which  he  objects,  because 
it  contained  transactions  anterior  to  the  entries 
of  rent. 

The  validity  of  this  objection  cannot  be  ad- 
mitted. The  leger  might  be.  inspected  in  the 
presence  of  the  defendant,  Handy,  and  there 
could  be  no  propriety  in  commencing  the  ex- 
amination with  prior  transactions. 

11.  The  eleventh  exception  respects  the 
calculation  of  interest.  The  Commissioner  had 
made  what  are  denominated  rests  in  the  account, 
instead  of  calculating  interest  on  each  minute 
item.  This  mode  of  calculating  receipts  and 
expenditures,  in  accounts  consisting  of  numerous 
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small  items,  is   recommended  by  convenience,     1826. 
and  has  been   generally  adopted.     It  seems  to 
have  been  properly  adopted  in  this  case. 

12.  The  twelfth  and  last  exception,  is  a  repe- 
tition of  the  often  repeated,  and  as  often  reject-     Htndj 
ed  claim,  to  be  admitted  to  swear  to  his  whole    Harding, 
account. 

The  original  plaintiffs  except  (1.^  to  the  allow- 
ance made  to  the  said  Asa  Handy  for  buildings 
which  were  erected  on  the  lot  after  the  death  of 
C.  W.,  which  are  said  to  be  no  advantage  to  it. 

But  there  is  no  proof,  and  no  reason  to  be- 
lieve, that  these  buildings  were  not  a  real  advan- 
tage to  the  property,  and  did  not  increase  the 
rent  and  the  value.  This  exception,  therefore, 
was  properly  overruled. 

2.  The  second  exception  is  to  the  admission 
of  the  said  Handy's  oath,  in  cases  in  which  he 
refused  to  produce  his  books,  and  the  books  of 
C.  W. 

No  example  of  this  admission  is  given,  nor  is 
there  any  proof  in  support  of  the  exception. 
The  rule  by  which  the  Master  was  governed  has 
been  already  stated  and  approved. 

3.  The  third  exception  is  a  repetition  of  the 
objection  to  the  admission  of  items  in  the  account 
of  Handy,  on  his  own  oath ;  and  is  answered  by  a 
reference  to  that  part  of  the  report  which  re- 
lates to  this  subject,  and  which  has  been  already 
stated. 

The  fourth,  fifth,  sixth,  and  seventh  excep- 
tions, are  totally  unsupported  by  evidence,  and, 
consequently,  cannot  be  sustained. 
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Harding 

▼. 
Handy. 

Handy 
Harding* 


We  think  the  Circuit  Court  did  right  in  con- 
firming the  report  of  the  Commissioner. 

Upon  the  return  of  this  report,  the  Circuit 
Court  directed  the  estates  to  be  sold,  and  the 
money  due  to  the  said  Asa  Handy  to  be  paid,  ip 
the  first  instance9  and  that  one  fifth  of  the  resi- 
due should  be  paid  to  each  of  the  plaintiffs,  that 
being  the  distributive  share  of  each  under  the 
law  of  Rhode  Island.  The  decree  proceeds  to 
authorize  the  heirs  who  were  not  made  parties 
to  come  in  and  receive  their  distributive  shares, 
on  paying  their  proportion  of  the  costs  and 
charges  of  suit. 

The  objection  to  this  decree  is,  that  the  chil- 
dren of  Mary  Handy,  and  the  children  of  Daniel 
Wheaton,  are  not  parties  to  the  suit. 

It  has  been  supposed,  that  it  is  not  necessary, 
ties,Tf  within  in  Rhode  Island,  to  make  all  the  heirs  parties, 
tioCn  o"/1  the  because,  by  the  laws  of  that  State,  parceners 
Couft-  can  sue  separately  for  their  respective  portions 

of  the  estate  of  their  ancestor.  This  law  would, 
undoubtedly,  be  regarded,  in  a  suit  brought  on 
the  common  law  side  of  the  Circuit  Court.  Its 
influence  on  a  suit  in  equity  is  not  so  certain. 
But,  however  this  may  be,  we  are  satisfied  that  a 
sale  ought  not  to  have  been  ordered,  unless  all 
the  heirs  had  been  before  the  Court  as  plaintiffs 
or  defendants.  Although  the  legal  estate  may 
be  in  Caleb  Wheaton  under  the  deed  made  by 
the  administrator,  yet  he  acknowledges  himself 
to  be  a  trustee  for  the  heirs,  having  purchased  for 
their  benefit.  They  have,  therefore,  a  vested 
equitable  interest  in  the  property,  of  which  they 
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ought  not  to  be  deprived  without  being  heard* 
They  may  choose  to  come  to  a  partition,  and  to 
redeem  their  shares  by  paying  their  proportion 
of  the  money  with  which  the  estate  is  charged. 
The  bill  does  not  state,  that  the  heirs  who  are 
not  made  parties  are  unwilling  to  become  so,  or 
cannot  be  made  defendants  by  the  service  of  pro- 
cess. We  think,  then,  that  there  is  error  in  pro- 
ceeding to  decree  a  sale,  without  bringing  all 
those  heirs  before  the  Court  who  can  be  brought 
before  it ;  and  for  this  error,  the  decree  must  be 
reversed,  and  the  cause  sent  back,  with  liberty 
A  the  plaintiffs  to  amend  their  bill  by  making 
proper  parties.  If  all  the  heirs  cannot  be  brought 
before  the  Court,  the  undivided  interest  of  those 
who  do  appear,  is  to  be  sold,  and  the  lien  of  Asa 
Handy  ts  to  remain  on  the  part  or  parts  unsold, 
to  secure  the  payment  of  so  much  of  the  money 
due  to  him  as  those  parts  may  be  justly  charge- 
able  with. 


1826. 


Handy 

T. 

Harding. 


Decree.  These  causes  came  on  to  be  heard, 
&c.  on  consideration  whereof,  this  Court  is  of 
opinion,  that  there  is  no  error  in  the  interlocuto- 
ry decree,  nor  in  so  much  of  the  final  decree  as 
approves  and  confirms  the  report  made  by  the 
Master;  but  there  is  error  in  so.  much  thereof  as 
directs  a  sale  of  the  premises  therein  mentioned, 
all  the  heirs  who  are  shown  to  be  interested  in 
the  said  premises  not  being  made  parties,  and  it 
not  being  shown  or  alleged  that  they  could  not 
be  made  parties.  Ho  much  of  the  decree,  there- 
fore, 44  directed  a  sale  of  the  premises  in  the 
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1836.  Mary,  and  St.  Michael  the  arch-angel,  from 
and  after  the  second  day  of  April,  which  shall  be 
in  the  year  of  our  Lord  1 723,  the  rent  of  one 
hundred  pounds  sterling  in  silver  and  gold." 

The  defendant  inherited  the  said  tract  of  land 
from  his  father,  and  is  now  seised  and  possessed 
of  the  same.  On  the  81st  day  of  December, 
1698,  the  said  Charles  Lord  Baltimore  executed 
a  deed,  by  which  he  settled  the  Province  of  Ma~ 
rylttnd  on  himself,  remainder  on  his  son  Benedict 
for  life — remainder  on  the  heirs  male  of  the  body 
of  the  said  Benedict — remainder  to  the  said 
Charles  in  fee.  There  were  trusts  created  ill 
the  said  deed,  all  of  which  are  determined.  The 
said  Benedict  died  in  1714,  and  Charles,  his  fa- 
ther, in  1715.  The  said  Benedict  left  issue  male 
Charles  his  heir,  afterwards  Lord  Baltimore,  and 
proprietor  of  Maryland.  Benedict  left  other 
sons,  all  of  whom  died  without  issue. 

The  last  mentioned  Charles  entered  into  the 
Province  of  Maryland,  and  was  seised  thereof, 
as  the  law  requires;  and,  on  the  11th  day  of 
July,  1730,  executed  a  deed  to  trustees,  to  the  use 
of  the  said  Charles  and  bis  assigns  for  life,  re- 
mainder to  the  use  of  the  first  and  other  sons  of 
the  said  Charles  in  tail  male  successively — re- 
mainder to  the  use  of  the  said  Charles  in  fee. 
There  were  other  trusts  created  in  the  deed,  but 
they  were  all  determined  at  the  death  of  Mary, 
the  wife  of  the  said  Charles,  which  took  place  in 
1769. 

In  1692,  an  act  was  passed  by  the  legislature  of 
Maryland,  which  declares,  that  no  manor,  land, 
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tenements,  or  hereditaments  whatsoever,  within  1826. 
the  Province,  shall  pass  from  one  to  another, 
except  the  deed  or  conveyance  be  acknowledged 
before  certain  magistrates,  and  enrolled  or  re- 
corded. This  act  was  in  force  when  the  inden- 
ture of  the  31st  of  December,  1698,  was  exe- 
cuted, but  the  said  indenture  was  not  acknow- 
ledged or  recorded.  The  legislature  of  Mary- 
land, in  1715,  ch.  47.  passed  an  act  which  re- 
quires deeds,  and  leases  for  more  than  seven 
years,  to  be  acknowledged  and  recorded  within 
six  months  from  their  date.  It  also  declares  all 
deeds,  not  acknowledged  and  recorded,  accord- 
ing to  the  provisions  of  the  act  of  1692,  to  be 
void.  The  deed  of  the  11th  of  July,  1730,  was 
neither  acknowledged  nor  recorded. 

The  last  mentioned  Charles  Lord  Baltimore 
had  issue  only  one  son,  named  Frederick,  and 
two  daughters,  one  named  Louisa,  (who  is  the 
plaintiff's  intestate,)  and  the  other  named  Caro- 
line. The  said  Charles  Lord  Baltimore,  being 
seised  of  the  Province  of  Maryland  as  aforesaid, 
made  his  will  in  1750,  and  devised  the  Province 
of  Maryland  to  trustees,  for  the  use  of  his  son  Fre- 
derick, and  his  assigns,  for  life  ;  remainder  to  the 
use  of  the  sons  lawfully  begotten  of  the  body  of 
the  said  Frederick,  successively  in  tail  male ;  re- 
mainder to  the  daughters  of  the  said  Frederick ; 
"  and,  in  default  of  such  issue,  then  to  the  use  and 
behoof  of  Louisa,  my  eldest  daughter,  her  heirs 
and  assigns,  for  ever."  Charles  Lord  Baltimore 
died  seised  the  23d  day  of  April,  1751.    The 
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1826.  said  Frederick  Lord  Baltimore  died  without 
lawful  issue,  on  the  4th  day  of  September,  1771. 
Louisa,  the  plaintiff's  intestate,  was  married 
to  John  Browning,  on  the  15th  day  of  May,  1762, 
and  remained  covert  baron  of  the  said  John 
until  1792,  when  he  died.  The  said  Louisa  was 
a  lunatic  from  the  year  1780  till  the  day  of  her 
death,  which  took  place  in  November,  1821.  She 
has  never  been  in  the  State  of  Maryland  since 
the  death  of  her  father.  Letters  of  administra- 
tion were  regularly  granted  to  the  plaintiff  on  the 
17th  day  of  April,  1823. 

Frederick,  the  son  of  Charles  Lord  Baltimore, 
entered  into  the  Province  of  Maryland,  and  was 
seised  thereof  as  the  law  requires.  On  the  1st 
day  of  July,  1761,  the  said  Frederick,  and  Cace* 
lius  Calvert,  his  uncle,  executed  a  deed  of  bar- 
gain and  sale,  to  Thomas  Bennett  and  William 
Sharp,  of  the  Province  of  Maryland,  and  its 
appurtenances,  for  the  purpose  of  docking  the  in- 
tail  of  the  Province.  On  the  8th  of  April,  1767, 
the  said  Frederick  executed  a  deed  of  lease  and 
release  of  Ann  Arundel  manor,  and  all  other  ma- 
nors held  by  the  lord  proprietary  in  the  Pro- 
vince, to  Bennett  Allen,  and  recoveries  were 
afterwards  suffered  of  the  said  manors,  in  pur- 
suance of  the  said  deed  of  lease  and  release. 
On  the  4th  day  of  March,  1771,  Frederick  Lord 
Baltimore  made  his  will,  and  devised  the  Pro- 
vince of  Maryland,  and  all  its  appurtenances,  to 
Henry  Harford. 

That  upon  the  death  of  the  said  last  mention- 
ed Frederick,  Baron  of  Baltimore,  Henry  Har* 
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ford,  the  devisee  named  in  his  will,  wap  a  minor,  1826. 
and  a  ward,  under  the  guardianship  of  the  Court  ^^^^ 
of  Chancery  in  England,  and  so  continued  until 
1779.  That  the  said  Henry  Harford,  as  devisee 
as  aforesaid,  was  recognised  and  acknowledged 
by  the  provincial  government  of  Maryland,  as 
the  lawful  proprietor  under  the  charter,  and  by 
his  guardians,  with  the  knowledge  and  consent  of 
the  British  government,  entered  into  the  posses- 
sion of  the  government  of  the  Province  of  Ma- 
ryland, and  received  the  rents  and  revenues 
thereof  as  proprietor,  until  the  beginning  of  the 
disturbances  which  separated  the  United  States 
of  America  from  the  British  government.  That 
those  disturbances  began  in  1774,  at  which  time 
the  people  of  the  Province  of  Maryland  took  the 
government  of  the  said  Province  into  their  own 
hands,  and  ousted  the  officers  of  the  proprietor  ; 
and  the  government  of  the  said  Province  so  con- 
tinued in  the  hands  of  the  people  until  the  de- 
declaration  of  independence,  the  4th  of  July, 
1776.  That  no  quit-rents,  nor  any  revenues 
which  fell  due  in  the  said  Province  after  the  year 
1773,  were  paid  to  the  proprietor  or  his  officers  ; 
that,  after  the  revolutionary  war,  the  British  go- 
vernment paid  to  the  said  Henry  Harford  60,000 
pounds,  as  a  compensation  for  his  losses  in  Ma- 
ryland by  the  revolution  ;  and  paid  to  the  above- 
mentioned  John  Browning,  and  to  Robert  Eden, 
who  married  the  abovementioned  Caroline, 
10,000  pounds  each,  as  a  compensation  for  their 
losses  in  the  said  Province,  by  the  said  revolu- 
tion.     That    suits  in  the  Chancery  Court   of 
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1826.     England  were  instituted  in  1772,  by  the  said 
V^^J^/  Browning  and  wife,  and  the  said  Eden  and  wife, 
r.        against  the  said  Harford,  to  recover  the  Province 
and  revenues  of  the  said  Province  of  Maryland, 
which  suits  continued  until  1782,  when  the  said 
bills  were  dismissed  by  the  complainants. 

In  1780,  the  legislature  of  Maryland  passed 
an  act,  which  declares,  that  "  the  citizens  of  Ma- 
ryland, from  the  declaration  of  independence, 
and  for  ever,  be,  and  they  are  hereby  declared  to 
be,  exonerated  and  discharged  from  the  payment 
of  the  aforesaid  quit-rents,  and  that  the  same 
shall  be  for  ever  abolished  and  discontinued." 

In  1780,  an  agreement  was  entered  into  in 
England,  by  deed,  between  Henry  Harford  of 
the  first  part,  John  Browning,  the  husband  of 
Louisa  Browning,  and  Sir  Robert  Eden  and  Ca- 
roline his  wife,  (the  said  Louisa  and  Caroline 
being  the  heirs  at  law  of  Frederick  Lord  Balti- 
more,) of  the  second  part,  Sir  Cecil  Wray,  the 
committee  of  the  real  and  personal  estate  of  the 
said  Louisa,  (she  being  a  lunatic,)  of  the  third 
part,  and  Hugh  Hammersley  and  Peter  Prevost, 
two  of  the  executors  named  in  the  will  of  Frede- 
rick Lord  Baltimore,  of  the  fourth  part,  all  the 
said  parties  being  British  subjects.  The  agree- 
ment makes  an  absolute  cession  of  the  Province, 
and  revenues,  &c.  from  the  time  of  the  decease 
of  Lord  Frederick,  to  Henry  Harford  and  his 
heirs,  upon  the  payment  (among  other  things)  of 
10,000  pounds  to  John  Browning  and  Louisa  his 
wife,  and  10,000  pounds  to  Sir  Robert  Eden  and 
Caroline  his  wife,  in  the  manner  stipulated  in  the 
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agreement.  It  also  provided  in  the  event  of  1826. 
the  restoration  of  Henry  Harford  to  the  pos- 
session of  the  Province  and  its  revenues,  grow- 
ing, or  in  arrear,  for  an  additional  sum  of  10,000 
pounds,  for  the  benefit  of  each  of  said  ladies,  pay- 
able out  of  the  same.  The  agreement  further  sti- 
pulated for  an  application  to  the  British  Parlia- 
ment for  an  act  to  confirm  the  same,  and  to  vest  in 
Henry  Harford  and  his  heirs,  the  title  to  the  Pro- 
vince, and  its  revenues,  with  a  provision  that  the 
agreement  should  be  void  unless  the  royal  assent 
should  be  given  to  the  act  within  three  years. 
The  act,  accordingly,  passed,  and  was  assented 
to  by  the  king  within  the  period  prescribed.  It 
vests  the  title  to  the  Province,  and  its  revenues, 
and  quit-rents,  &c.  absolutely  in  Henry  Harford 
and  his  heirs,  subject  only  to  the  payment  of  the 
sums  before  mentioned,  and  some  others  not  ma- 
terial to  be  stated. 

Upon  this  special  verdict,  a  judgment  was  en- 
tered in  the  Court  below  projorma,  by  consent, 
for  the  defendant,  and  the  cause  was  brought,  by 
writ  of  error,  to  this  Court. 

The  cause  was  argued  by  Mr.  Webster  and  Monk  i&h 
Mr.  Raymond,  for  the  plaintiff,  and  by  the  Attor- 
ney General  and  Mr.  Taney,  for  the  defendant. 

It  has  not  been  thought  proper  to  report  the 
arguments  of  counsel*  at  large,  involving  a  great 
variety  of  feudal  and  constitutional  learning, 
which  the  Court  did  not  think  it  necessary  to  ex- 
amine, as  the  cause  was  determined  upon  the 
single  point  of  the  effect  of  the  agreement  made 
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1826.     in  1780,  and  confirmed  by  act  of  Parliament  in 
1781. 
On  the  part  of  the  plaintiff,  it  was  contended, 

1.  That  the  deeds  of  1698,  and  1730,  were 
void  under  the  acts  of  Assembly  of  1692,  and 
1715,  referred  to  in  the  special  verdict ;  and  that, 
consequently,  Charles  Lord  Baltimore,  the  tes- 
tator of  the  plaintiff's  intestate,  was  tenant  in 
fee  simple  of  the  Province  of  Maryland,  at  the 
time  of  his  death  in  1751. 

2.  If  those  deeds  were  not  void,  then  the  said 
testator  was  tenant  in  tail  under  the  deeds,  with 
reversion  in  fee,  which  reversion  was  a  devisa- 
ble interest,  and  was  well  devised  to  the  plaintiff's 
intestate/ 

3.  Payment  of  rent  to  Henry  Harford,  or  his 
agents,  did  not  discharge  the  defendant  from  his 
liability  to  pay  the  plaintiff. 

4.  The  act  of  the  legislature  of  Maryland  of 
1780,  which  professes  to  abolish  the  quit-rents 
from  and  after  the  declaration  of  independence, 
is  void,  on  the  general  principle  of  the  law  of  na- 
tions, that  a  division  of  an  empire  does  not  affect 
vested  rights  of  property,  and  by  the  special 
provisions  of  the  treaty  of  peace  of  1783,  and 
the  treaty  of  1794,  between  the  United  States 
and  Great  Britain.  The  original  charter  to  the 
first  Lord  Baltimore,  distinguished  between  his 
public  and  his  private  character,  and  meant  to 
confer  upon  him  beneficial  rights  of  property  in- 

a  Calvert's  lessee  v.  Eden,  2  Harr.  8f  M'Henry's  Rep.  279. 
337.    Opinion  of  Sir  F.  Hargrove,  S.  C.  lb.  341. 
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dependent  of  his  political  character  as  the  ruler  1826. 
of  the  Province.  At  all  events,  the  act  of  1780 
could  not  affect,  retrospectively,  the  quit-rents 
which  were  then  actually  due,  and  had  accrued 
from  the  death  of  Frederick  Lord  Baltimore  in 
1771,  until  May,  1780,  when  the  act  was  passed/ 

5.  That  the  agreement  of  1780,  alleged  to 
have  been  confirmed  by  act  of  Parliament  in 
1781,  is  no  bar  to  the  plaintiff's  right  of  action. 

Upon  this  last  point,  (which  was  the  only  one 
determined  by  the  Court,)  it  was  argued  for  the 
plaintiff,  that  the  agreement  contemplated  a  res* 
toration  of  Henry  Harford  to  the  possession  of 
the  Province,  and  the  payment  of  large  sums  of 
money  consequent  on  that  event,  and  that  this 
being  an  essential  part  of  the  contract,  which 
became  incapable  of  execution  by  the  result  of 
the  war,  the  agreement  could  not  legally  be  en- 
forced. It  was  also  contended,  that  it  was  not 
competent  for  John  Browning,  the  husband,  as 
such,  to  convey  the  title  to  these  quit  rents  be- 
longing to  Louisa  Browning  his  wife,  so  as  to 
bar  her,  in  case  of  survivorship,  from  the  right  of 
recovery/  and  that,  she  being  a  lunatic,  no  act 
done  by  her  committee  could  in  any  manner  af- 
fect her  rights.  A  mere  intention  to  reduce  into 
possession  the  wife's  choses  in  action,  has  been 

a  Vattel,  Droit  det  Gent.  liv.  4.  c.  2.  §  22.  Ware  v.  Hyltoo, 
3  DaU.  Rep.  199.  239.  Georgia  v.  Brails  ford,  3  Doll.  Rep.  1. 
Terett  v.  Taylor,  9  Cranch'*  Rep.  43.  46.  Orr  v.  Hodgson, 
A  Wheat.  Rep.  453.  Society,  &c.  v.  New  Haven,  3  Wheat.  Rep. 

464. 

b  Roper.  Hush,  and  Wife,  204.  223.  227- 
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1826.  held  insufficient  to  bar  the  widow  of  her  right  to 
them/  So,  a  general  assignment  in  bankruptcy 
has  not  the  effect  of  reducing  into  possession,  a 
legacy  of  stock  in  trust  for  the  bankrupt's  wife, 
whose  right  by  survivorship  will  be  established 
against  the  assignees/  And  a  transfer  of  stock 
into  the  wife's  name,  to  which  she  became  enti- 
tled as  a  distributive  share  of  personal  estate 
during  the  marriage,  will  not  be  considered  as  a 
payment  or  transfer  to  her  husband,  so  as  to  de- 
feat her  right  by  survivorship/  Supposing, 
therefore,  the  husband  had  agreed  to  transfer  this 
specific  claim,  it  would  only  operate  as  an  equi- 
table assignment ;  the  assignee  must  sue  in  the 
name  of  the  husband ;  and  if  he  did  not  recover 
during  the  lifetime  of  the  husband,  the  right 
would  survive  to  the  wife.  But,  in  no  point  of 
view,  could  it  be  considered  as  a  legal  defence,  or 
be  pleaded  in  bar  of  this  action. 

On  the  part  of  the  defendants,  it  was  in- 
sisted, 

1.  That  as  soon  as  Maryland  became  a  sove- 
reign and  independent  State,  the  quit-rents 
which  fell  due  after  the  declaration  of  indepen- 
dence, were  due  to  the  State,  and  not  to  the  re- 
presentative of  Lord  Baltimore.  They  belong- 
ed to  him  in  his  public  political  character  as  lord 

a  Blunt  v.  Bestland,  5  Ves.Rep.  515.  Lumb  v.  Milnes,  Id. 
517. 

b  Mitford  v.  Mitford,  9  Ve*.  Rep.  87. 

c  Wildraan  v.  Wildraan,  9  Ves.  Rep.  174.  See  also,  Nash  v. 
Nash,  2  Madd.  Rep.  133.    Hornby  v.  Lee,  2  Madd.  Rep.  16. 
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/proprietary,  and  not  in  his  individual  private  ca-     1826. 
#f*city.* 

.g.  Th^t  Henry  Harford,  being  acknowledged 
fry  foe  Province  of  Maryland,  and  by  the  King 
pf  Great  Britain,  as  the  proprietor  of  Maryland, 
was,  by  such  acknowledgment,  the  lawful  propri- 
etor, aqd  entitled  to  the  quit-rents(qntil  Maryland 
.became  an  independent  State/ 

3.  Jf  the  Province  was  private  property,  and 
entailable  and  devisable,  then  the  entail  was 
hatred  by  Frederick   Lord  Baltimore,  and  the 

•devise  to  Henry  Harford  was  good. 

4.  If  Henry  Harford  was  not  lawful  proprie- 
tor, he  was  proprietor  dt  facto,  and,  as  such, 
.payment  to  him  would  discharge  the  tenants. 

5.  That  the  treaties  with  Great  Britain  have  no 
j application  to  rents  falling  due  subsequent  to  the 

declaration  of  independence.  At  all  events,  the 
.act  of  Assembly  pf  1780,  effectually  confiscated 
: the  quit-rents  due  before  that  time,  and  so  de- 
vested the  title  of  whoever  might  be  entitled  to 
them,  A3  tp  extinguish  all  claim  to  those  qifit- 
re*tfs-c 

i6.  That  the  agreement  of  1780,  confirmed  by 
aot  of  Parliament  in  1781,  bar/3   the  plaintiff's 
right  of  action. 
\  Upon;  this  last  point,  it  was  argued  for  {he  de- 

,a  2  BL  Comm.  53.288.  Co.  Utt.  244.  note  b.  Potpwtf, 
Colmts>48,  49.     Kirk  v.  Smith,  9  Wheat.  Rep.  241.  266.  282. 

b  1  HI.  Comm.  106,  107.  Derby  v.  Athol,  2  Ves.  ten.  Rep. 
337.     Penn  v.  Baltimore,  1  Ves.  sen.  455. 

c.  Smith  v.  Maryland,  6  Cranch's  Rep.  306. 
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1826.  fendant,  that  John  Browning,  the  husband,  had  a 
right  to  bind  all  the  rights  of  Louisa  Browning 
the  wife,  with  respect  to  such  debts  as  were  then 
actually  due  and  payable,  and,  therefore,  had  a 
right  to  transfer,  for  a  valuable  consideration, 
the  quit-rents,  actually  and  presently  due.  The 
cases  cited  on  the  other  side  did  not  shake  this 
principle.  The  case  of  Blount  v.  Bestland,*  was 
not  the  case  of  a  sale  for  a  valuable  considera- 
tion, but  of  a  bequest  by  a  husband  to  his  own 
children,  of  a  legacy  due  to  the  wife,  which  he 
had  not  reduced  to  possession.  Mitfard  v.  Mit- 
fordf  was  the  case  of  a  general  assignment  of  all 
his  effects  by  a  bankrupt  husband,  and  the  Court 
determined  that  it  did  not  pass  a  legacy  which 
he  had  not  reduced  into  possession.  But  the 
argument  manifestly  admitted,  that  a'  particular 
assignment  of  the  specific  legacy  for  a  valuable 
consideration  would  have  produced  the  effect. 
The  case  of  Hornsby  v.  Lee,e  was  the  sale  of  a 
wife's  reversionary,  not  a  present  interest.  So, 
that  the  power  of  the  husband  over  the  wife's 
present  debts,  immediately  recoverable,  remain- 
ed untouched  by  these  decisions.  But,  in  the 
present  case,  the  wife  was  a  ward  of  Chancery, 
and  was  represented  by  her  committee  in  the  tran- 
saction, which  was  advantageous  for  her,  the  be- 
nefit of  which  she  had  received,  and  now  actually 
enjoys.  The  compromise  was  confirmed  by  an 
act  of  Parliament  obtained  on  an  application  of 


a  5  Ves.  Rep.  513.  6  9  Vcs.  Rep.  87. 

c  2  Madd.  Rep.  16. 
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the  parties,  and  ought,  therefore,  to  be  consider-     1 826. 
ed  as  annihilating  all  her  claims  to  the  subject  in 
controversy. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Afore*  nth. 
Court. 

This  is  the  case  of  an  action  of  debt,  brought 
by  the  plaintiff  as  administrator  of  Louisa 
Browning,  against  the  defendant,  for  the  recove- 
ry of  certain  quit-rents  asserted  to  be  due  to  the 
intestate,  as  Proprietary  of  the  Province  of  Ma- 
ryland, and  accruing  between  the  years  1771  and 
1780.  In  the  Circuit  Court  for  Maryland  Dis- 
trict, upon  the  trial  of  the  cause  upon  the  gene- 
ral issue,  a  special  verdict  was  found,  upon  which 
that  Court  gave  judgment  pro  forma  for  the  de- 
fendant, and  the  cause  has  been  brought  before 
us  for  a  final  decision,  by  a  writ  of  error. 

The  cause  has  been  here  argued  with  great 
ability  and  care.  Many  important  and  difficult 
points  have  been  discussed  at  the  bar,  upon 
which,  if  we  were  called  to  pronounce  a  deci- 
sion, we  should  wish  for  more  time  and  conside- 
ration to  mature  our  judgment.  But,  as  we  have 
all  come  to  a  conclusion  upon  one  point,  which 
finally  disposes  of  the  whole  cause,  it  is  deemed 
proper  at  once  to  put  the  parties  in  possession  of 
our  opinion,  without  attempting  to  analyse  the 
learning  which  is  involved  in  others  of  more 
complexity,  and  would  require  more  extensive 
researches. 

For  the  purposes  of  the  present  decision,  it  is 
assumed,  (without,  however,  meaning  to  intimate 
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1826.  any  real  opinibn  o*  the  subject,)  that  eretj  otter 
^^^  difficulty  in  respect  to  the  title  and*  etahn  of 
v.  Louisa  Browning  to  the  quit-rents  in  ctn'trovW' 
sy,  is  overcome,  and  the  question  of  the  effect  of 
the  agfeeifterit  concluded  between  the  parties  in 
June,  1780,  and  subsequently  confirmed  by  Par-' 
fiament  in  the  year  1781,  is  that  to  which  the 
Ctnxtt  has  addressed  its  attention.  If  that  ftgre** 
ment,  so  confirmed  and  executed,  as  the  case 
finds,  extinguished;  in  point  of  law*  the  title  at 
Louisa  Browning  to  these  quit-rents,  and  passed 
it  to  Henry  Harford,  there  id  art  end  to  the  pre- 
sent suit.  And  such,  upon  the  best  considera- 
tion of  the  ease,  ill  our  judgment,  was  the  legal 
effect  of  that  agreement  so  confirmed  and  exe- 
cuted. 

The  agreement  is  quadripartite  between  Hen- 
ry Harford  of  the  first  part,  John  Browning, 
the  husband  of  Louisa  Browfiing,  and  Sir  Ro- 
bert Eden,  and  Caroline  his  wife,  (the  said  Lou- 
isa and  Catharine  being  the  heirs  at  law  of  Fre- 
derick Lord  Baltimore,)  of  the  second  part,  Sir 
Cecil  Wray,  the  committee  of  the  real  and  per- 
sonal estate  of  the  said  Louisa,  she  being  a  lu- 
natic, of  the  third  part,  and  Hugh  Hammeraly 
and  Peter  Prevost,  two  of  the  executors  named 
in  the  will  of  Lord  Frederick,  of  the  fourth  part. 
The  object  of  the  agreement  was  to  make  a  final 
settlement  between  the  parties  of  all  differences, 
and  particularly  to  settle  the  title  to  the  Province 
of  Maryland,  and  all  the  hereditaments  and  re- 
venues connected  therewith.  It  makes  an  abso- 
lute cession  of  the  Province  and  revenues,  &c. 
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<fcc.  from  the  decease  of  Lord  Frederick,  to  1826. 
Henry  Harford  and  bis  heirs,  upon  the  payment 
(among  other  things)  of  10,000  pounds  to  John 
Browning  and  Louisa  his  wife,  and  10,000 
pounds  to  Sir  Robert  Eden  and  Caroline  hm 
wife,  in  the  manner  stipulated  in  the  agreement. 
h  farther  stipulates,  in  the  event  of  the  restora- 
tion of  Henry  Harford  to  the  possession  of  the 
Province  and  its  revenues,  growing  or  in  arrear, 
fotf  an  additional  sum  of  10,000  pounds,  for  the 
benefit  of  each  of  these  ladies,  payable  out  of 
tfre  same  ;  but  as  that  event  never  occurred,  it  is 
tttnfatesfifery  to  dwell  further  upon  it.  The 
gfhefsums  were  duly  and  regularly  paid*  The 
agvtemeftt  farther  stipulated  for  an  application 
to  be  tfiade  to  the  British  Parliament  for  an  act 
Id  Oofifirm  the  same,  atid  to  vest  in  Henry  Har- 
fewd  and  his  heirs,  the  title  to  the  Province,  and 
its  revenues,  &c. ;  with  a  provision,  that  the 
agreement  should  be  void  unless  the  royal  assent 
should  be  given  to  the  act  within  three  years, 
the  act  passed,  and  was  assented  to  by  the  king 
Within  the  period  prescribed.  It  vests  the  title 
to  the  Province,  and  its  revenues,  and  quit-rents, 
&C.  Absolutely  in  Henry  Harford  in  fee,  subject 
ofcly  16  the  payment  of  the  sums  before  mention- 
ed, feild  some  others  not  material  to  this  cause* 

What  is  there,  then,  to  prevent  the  agreement 
fetid  act  from  having  full  effect  ?  The  parties 
were  all  British  subjects  resident  within  the 
M&litt ;  the  act  of  Parliament  was  passed  upon 
their  owti  application  and  agreement ;  all  persons 
to  interact  were  fully  represented,  so  far  as  by 
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1826.    due  to  his  wife,  does  not  devest,  in  equity,  the 
* title  of  the  wife.     Ho  far  as  authorities  -hafte 
gone, 'they  seem  torprooeed  upon  a  different  and 
opposite    doctrine.      The   cases   of  Jjurhb  :V. 
JMilvti,  (5 .  >Fiw.  ifrp.  517.)  and  Mitford  v.  jtftt- 
/orc/,   (9    Fiw.   ifrp.  87.)    are    distinguishable. 
They  were  cases  of  a  general  assignment  under 
•the  bankrupt  laws,  which  are  not  supposed  to  do 
more  than  place  the  assignees  in  the  same  situa- 
tion as  the  bankrupt  himself.      The   case  ;of 
Hornby  v.  Lee,  (2  Madd.  Rep.  16.)  turned  upon 
another  distinction,  that  the  interest  was  not  >a 
present,  but  a  reversionary  interest.   <But,  without 
deciding  any  general  principle,  we  think,  U)*t 
under  the  particular  circumstances  of  this  qase, 
where  the  consideration  has  actually  gone  bene- 
ficially for  the  wife,  and  the  whole  transaction 
has  been  under  the  direction  of  a  Court  of  Chan- 
cery, and  been  confirmed  by  Parliament,  the  as- 
signment was,  to  all  intents  and  .purposes,  valid 
to  assign    the  rents.      If,   in  ordinary  circum- 
stances, such  an  assignment  would  pass  an  equi- 
table title  only,  we  think  the  act  of  Parliament 
makes  it,  to  all  intents  and  purposes,  a  legal  title 
and    assignment.     Without  dwelling  upon  the 
known  principles  of  the  paramount  and  omnipo- 
tent authority  over  private  rights  and  authorities, 
which  is  often  attributed  to  Parliament,  it  may 
be  justly  said,  that  it  is  competent  for  the  legis- 
lature, upon  the  application,  and  with  the  consent 
of  all  the  parties  in  interest,  to  give  a  legal  and 
conclusive  effect  to  their  own  agreements,  and  to 
pass  that  at  law,  which  the  parties,  in  the. most 


OF  THE  UNITED  STATES. 

-unreserved  manner,  intended  to  pass.  A  title  so 
passed,  and  so  confirmed,  by  authorities  perfectly 
competent  to  make  it,  ought,  under  such  circum- 
stances, to  be  recognised  as  valid  in  die  tribunals 
of  every  other  country. 

This  is  a  summary  exposition  of  the  views  of 
the  Court  upon  this  subject ;  and  it  at  once  dis- 
poses of  the  whole  matter  in  controversy.  The 
judgment  of  the  Circuit  Court  is,  therefore,  af- 
firmed, with  costs.4 
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a  Mr.  Justice  Dur all,  beiog  a  landholder  in  Maryland,  did 
not  sit  in  this  cause.(l) 

(1)  The  editor  has  supposed  that  it  would  gratify  the  curiosity  of 
the  learned  reader,  to  be  presented  with  the  following  note  (with 
which  (he  editor  has  been  favoured  by  his  friend  Mr.  Taney)  of 
an  argument  in  the  Court  of  King's  Bench,  in  1775,  upon  a  case 
sent  from  the  Court  of  Chancery,  in  the  suit  brought  by  Sir  Ro- 
bert Eden  and  Others  against  Henry  Harford,  to  recover  possession 
of  the  Province  of  Maryland  and  its  revenues,  in  which  the  learn- 
ing respecting  the  nature  of  the  dominion  and  proprietary  inte- 
rest of  Lord  Baltimore  in  the  Province,  was  very  elaborately  dis- 
cussed. 

a  trinity  Term,  15  Geo.  III.  B.  R.  Tuesday,  27th  June,  1770. 

"  Harford  v.  Browning. 

u  Mr.  Serjeant  H'fl9  for  Mrs.  Browning  and  Mrs.  Cden. 

"  He  first  stored  the  case,  and  when  he  had  finished  this,  Lord 
Mansfield  asked,  in  what  shape  the  cause  came  before  the  Court, 
and  for  whom  Mr.  ^erje»nt  Hill  whs  to  argue.  The  Serjeant  an- 
swered, that  the  case  c^me  from  Chancery  to  know  whether  the 
last  lord  had  a  ri?ht  to  devise ;  and  that,  if  he  could  not,  it  was  the 
same  to  Master  Harford  whether  the  property  went  to  Mrs.  Brown- 
ing  and  Mrs.  Cden,  the  last  lord's  sisters,  as  co-heirs  of  the  first 
grantee  of  Maryland,  or  to  Mrs.  Browning  alone,  as  devisee  of  her 
father.  Lord  Mansfield  then  observed,  that  there  would  have 
been  no  question  if  the  estate  had  been  situate  in  England,  and 
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that  the  ground  of  the  doubt  was  its  being  a  seignory  and  pro- 
prietary government  in  America. 

"  Mr.  Serjeant  Hill  proceeded  in  his  argument  to  the  following 
effect: 

"  The  general  question  is,  whether  the  Province,  and  proprie- 
torship, and  port  duties  of  Maryland,  are  well  devised  by  the 
wiH  of  the  last  Lord  Baltimore ;  and  to  show  that  they  could  not 
pass,  I  shall  submit  two  general  points : 

"  1.  That  the  property  is  so  high  in  its  nature^  and,  in  other  re- 
spects, so  peculiar,  as  not  to  be  devisable. 

• "  2.  That  the  subsisting  entails  were  not  well  barred  by  the  last 
Lord  Baltimore,  either  because  he  did  not  do  the  proper  and  neces- 
sary acts  for  barring,  or  because  such  entails  were  not  capable  of 
being  barred  in  any  way. 

"  1.  I  apprehend,  that  the  proprietorship  of  Maryland  is  not 
alienable  without  the  license  of  the  crown,  and  much  less  devisa- 
ble. 

"  The  design  of  the  Maryland  charter  was  to  erect  a  Province 
in  the  District  called  Maryland,  to  establish  a  form  of  government 
similar  to  our  own,  and  to  place  Caecil  Lord  Baltimore,  and  his 
heirs,  at  the  head  of  it.  The  highest  powers  are  conferred,  and, 
perhaps,  the  crown's  right  to  grant  some  of  them  may  be  doubt- 
ful ;  but  it  is  not  necessary  to  this  case  to  determine  which  could, 
and  which  could  not,  be  granted.  The  charter  gives  royal  juris- 
diction,  and  a  royal  seignory.  Of  the  first  kind  are  the  powers  of 
enacting  laws  with  the  consent  of  the  Assembly,  of  erecting 
Courts,  of  appointing  magistrates,  of  punishing  criminals,  and  of 
levying  men,  and  all  the  powers  of  war  and  peace.  Of  the  second 
kind  is  the  power  of  making  subinfeudations.  The  charter  re- 
serves a  tenure  of  the  king  as  of  the  castle  of  Windsor ;  for  the 
law  would  otherwise  have  created  a  tenure  in  capHer.  The  king 
cannot  grant  without  reserving  a  tenure,  for  he  cannot  change  the 
principles  of  the  constitution,  one  of  which  is,  that  there  must  be 
a  tenure.  The  king  constituted  Lord  Baltimore  the  lord  and  pro- 
prietor  of  the  whole  Province.  There  is  no  instance  before  of  the 
grant  of  a  proprietorship.  But,  though  there  was  not  before  any 
such  sovereignty  in  name,  yet,  in  specie,  there  was  such  a  proper* 
ty,  and  the  Counties  Palatine  of  Chester  and  Durham,  resembled 
it.  From  the  high  nature  of  these  powers  and  jurisdictions,  I  ar- 
gue, that  the  Province  could  not  be  aliened  without  license  of  the 
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rrown,  nor  could  it  be  a  subject  of  the  statute  of  wills.    At  the 
time  of  that  statute,  no  such  high  property  existed  in  the  empire. 
The  32d  of  Henry  VIII.  in  giving  the  power  of  devising,  men- 
tions manors,  lands,  tenements,  and  hereditaments.     It  begins 
with  manors,  and  though  hereditaments,  which  is  the  last  word, 
would,  singly,  have  been  sufficient  to  have  extended  to  this  pro- 
perty, yet,  coupled  with  the  former  words,  it  is  not  so.     The  IS 
Eliz.  cap.  10.  8. 3.  begins  with  enumerating  deans,  &c.  and  then 
adds,  aU  others  having  spiritual  or  ecclesiastical  promotions ;  but 
bishops  and  archbishops  being  higher  than  deans,  are  not  included. 
So,  the  statute  of  wills,  beginning  with  manors,  shall  not  extend  to 
a  higher  dominion,  such  as  proprietary  government.    Dependent 
kingdoms  are  not  devisable  without  the  consent  of  the  superior 
prince.     Dominion  is  not  the  subject  of  testamentary  disposition ; 
and  Craig  says,  that  all  feudists  agree  in  this.     Nor.  are  things 
given  for  the  support  of  dominion,  such  as  the  port  duties  here,  in 
their  nature  devisable.     With  us  the  king  cannot  devise  the  lands 
and  revenues  allotted  for  the  support  of  his  royal  dignity.     This, 
indeed,  has  not  been  the  subject  of  judicial  decision  ;  and  in  the 
Rankers'  case,  Lord  Somers,  though  he  reversed  the  judgment  of 
the  Court  of  Exchequer,  avoided  this  point ;  but  our  kings  never 
attempted  to  exercise  such  a  power.     See  5  Mod.  Rep.  46.  and 
Lord  Somers'  argument  in  the  Banker's  case.  The  9  and  10  Wm. 
III.  cap.  23.  which  gave  a  revenue  to  King  William  for  his  life, 
recites  to  be  for  his  household  and  family  expenses ;  and  now,  by 
the  Civil  List  Act  of  Queen  Ann,. the  alienation  of  the  crown  re- 
venue is  expressly  provided  against.     But,  even  before  the  Civil 
List  Act,  there  is  no  instance  of  a  devise  of  the  royal  revenues. 
In  the  present  case,  it  could  not  be  intended  that  the  port  duties 
should  be  alienable.     The  port  duties  were  created  for  the  benefit 
of  the  subject,  and  they,  and  the  proprietorship,  were  intended  to 
go  together.     But,  I  insist  further,  that  the  lands  themselves  are 
not  alienable.     Anciently,  when  the  king  made  a  duke,  and  gave 
possessions  to  him,  they  were  so  annexed  to  the  dignity  as  not  to 
be  transferrable  without  a  preceding  act  of  Parliament.      See 
Godb.  397*     In  Dyer,  fol.  2.  a.  there  is  a  case  very  analogous  to 
the  present ;  for  there  it  is  said,  that  if  the  king  creates  a  duke, 
and  gives  him  20  pounds  a  year  for  the  maintenance  of  his  dignity, 
he  cannot  give  it  to  another,  because  it  is  not  incident  to  his  digni- 
ty.   Many  things,  of  a  special  nature,  are  unalienable.    Digni- 
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ties  are  so,  because  they  are  personal,  and  in  the  blood.  Offices 
of  trust  are  not  assignable,  unit**  by  the  original  terms  of  the 
grant,  or  by  prescription,  which  supposes  such  a  grant  Miniate* 
rial  offices  are,  indeed,  assignable,  and  the  power  of  appointing  a 
deputy  is  incident  where  th«  offke  i»  assignable,  but  not  vice  versa. 
See  Bro.  Abr.  tit.  Ofice,  pi.  108.  The  office  of  forrestet  ia  of 
such  a  trust  that  it  cannot  be  granted  over  witltout  license-  4  Jus*. 
315.  The  Register  and  Fitzkerbert,  these  cited,  warrant  Lord 
Coke  in  bis  doctrine.  Earldoms  are  not  alienable.  The  caae 
about  the  office  of  Great  Chamberlain  in  Sir  W.  Janet,  96.  and 
Collins9  BaronUt)  contain  much  learning  on  this  subject,  which 
applies  strongly  here.  Doddridge,  who  was  with  the  majority  of 
the  Judges,  states  every  thing  which  made  against  his  own  opi- 
nion. 


"  Lord  Mansfield.    The  case  is  vesy  well  reported  both  in 
W.  Jones,  and  in  Collins;  but  there  is  a  great  difference  bet  wean 
offices  and.  territories. 


<<  Mr.  Serjeant  HiH  The  Judges  who  held  the  office  atieaabk, 
only  held  it  partly  so,  that  is,  that  it  might  be  settled  so  as  to  keep 
it  in  the  male  line ;  because  males  were  more  fit  for  the  office  than 
women.  But,  they  agreed,  that,  though  the  office  was  granted  in 
fee,  it  could  not  be  disposed  of  from  the  blood  of  the  first  grantee. 
In  the  present  case,  it  is  observable,  that  the  charter  makes  a  dif- 
ference in  the  use  of  the  word  assigns.  That  word  is  used  in 
granting  the  land,  but  it  is  omitted  where  the  charter  gives  the 
power  of  calling  assemblies,  and  enacting  laws,  of  appointing 
Judges,  and  of  pardoning  crimes.  Therefore,  these  powers,  at 
least,  were  not  intended  to  be  alienable. 

"  2.  If  the  whole  of  the  property,  or  any  part,  is  disposable  by 
will,  it  must  be  so  on  this  ground,  that  all  the  statutes  and  laws  of 
England  in  force  at  the  time  of  the  settlement  of  Maryland,  at- 
tached on  the  Province,  though  subsequent  statutes  will  not  extend 
to  it  without  express  words.  Then  I  have  a  right  to  assume,  that 
the  property  is  entailable ;  for  the  statute  De  Donis  was  an  exist- 
ing law  at  the  time  of  the  grant  and  settlement  of  the  Province, 
as  well  as  the  statute  of  wills,  and  so  was  the  statute  of  uses. 
Now,  the  property  was  entailed,  and,  upon  the  supposition  that 
the  entail  was  within  the  statute  Dt  Donis,  1  argue,  that  the  entail 
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pa*  not  well  barred  by  the  last  Lord  Baltimore,  and  that  this  gives 
a  title  to  his  sister,  Mrs.  Browning,  all  the  entails  being  now  spent 
for  want  of  issue  male,  and  she  being,  the  devisee  of  the  reversioner 
io  fee,  by  the  will  of  her  father. 

"  Lord  Baltimore's  mode  of  barring  was  by  lease  and  release,  a 
conveyance  the  weakest  of  all  ia  its  operation.  bYibre  MaciieU 
$  Qlarkty  it  was  understood,  that  such  a  convey ance,  by  tenant  is 
tail,  would  only  pass  an  estate  during  bis  lilej  and,  even  accord- 
ing to  that  case,  the  estate  it  passes  is  voidable  on  his  death  by 
entry  of  the  issue  in  tail.  See  MucheU  v.  CLake,  3  Lord  Raym. 
Rep.  678.  2  Sulk.  Rep.  619.  1  Mod.  Rep.  18.  and  Com.  Rep. 
119*  As  against  those  in  remainder,  it  still  passes  only  an  estate 
during  the  life  of  the  tenant  in  tail.  But,  a  feoffment,  without 
warranty,  would  have  been  a  discontinuance,  and,  with  warranty, 
when  it  becomes  collateral,  it  would  have  become  a  bar  at  this 
day  ;  for  the  statute  of  Ann  doth  not  take  away  the  effect  of  colla- 
teral warranty  when  it  is  by  a  tenant  in  tail  in  possession.  See 
4  and  5  Ann,  c.  1 6.  Therefore,  I  say,  that  this  was  one  mode  by 
which  Lord  Baltimore  might  have  barred  the  entail ;  because,  if 
be  bad  maoe  a  feoffment  with  warranty,  the  warranty  would  have 
be«Q  collateral  to  Mrs.  Browning. 

"  But  there  was  another  mode  of  barring  which  might  have 
been  used.  The  Province  of  Maryland  ia  a  fief  holdea  of  the 
king  as  of  the  castle  of  Windsor,  for  so  the  tenure  is  reserved. 
My  in  the  grant,  is  not  similitudinary,  but  is  the  same  as  ad  in 
pleading  that  one  was  seised  ut  defeodo,  which,  says  Lord  Coke, 
is  to  be  understood  positively  that  the  party  was  seised  in  tee.  Co. 
IaU.  17. 6.  The  tenure,  then,  being  as  of  the  castle  of  Windsot, 
the  Province  is  to  be  considered  in  the  same  way  as  other  lands 
originally  holden  of  the  castle,  and,  like  other  fiefs,  is  to  be  iro- 
pleadable  within  the  manor.  A  castle,  or  honour,  is  only  a  supe- 
rior kind  of  manor.  To  every  manor  a  Court  Baron  is  necesNr 
rily  incident,  and,  therefore,  it  is  so  to  every  castle.  The 
jurisdiction  of  a  Court  Baron  is  well  known*  Without  the 
king's  writ,  it  holds  plea  of  personal  actions  where  the  de- 
mand doth  not  amount  to  40  shillings.  With  the  king's 
writ  of  right,  it  may  hold  plea  of  land.  .  Writs  of  right  are  of 
two  kinds, patent  and  dose.  If  the  writ  is  brought  in  the  Lord's 
Court,  it  is  directed  to  him,  and  is  patent.  If  he  holds  no  Court* 
or  waives,. or  the  tenure  is  immediately  of  the  king,,  it  is  brought  in 
the  King's  Court,  is  directed  to  the  Sheriff,  and  is  close.    Magna 
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Charta,  c.  24.  provides  against  the  abuse  of  the  writ  of  right  hi 
the  latter  case,  by  declaring,  that  praecipe  in  capite  shall  not  issue 
where  the  land  is  not  holden  in  capite.  But  the  practice  is  otherwise, 
and  the  writ  of  right  has  been  usually  brought  in  the  Common 
Pleas  in  all  these  cases.  Another  writ  of  right  close  lies  for  lands 
in  ancient  demesne.  This  writ  is  well  known,  and  recoveries 
are  suffered  upon  it  in  the  Courts  of  ancient  demesne.  See  Fitzh, 
Nat.  Br.  and  Booth  on  Real  Actum*.  The  general  writ  of  right 
patent  lies  in  the  Court  of  the  Manor,  in  all  cases  where  the  tenure 
is  of  the  subject,  or  of  the  king,  as  of  an  honour ;  and  where  the  es- 
tate lies,  makes  no  difference.  4  Inst  219*  and  Fitzh.  Abr.  Ju- 
risdiction^ pi.  6r.  there  cited.  If  a  man  holds  lands  as  of  an  ho- 
nour, the  bailiff  may  execute  the  process  as  of  the  Court  of  the 
honour,  wherever  the  lands  lie.  In  the  case  in  Fitzh.  Abr.  it  was 
objected,  that  the  officers  of  the  county  palatine  of  Chester,  could 
not  execute  writs  in  a  foreign  county ;  but  it  was  adjudged  other- 
wise, because  the  lands  were  within  a  manor  holden  of  the  prin- 
cipality of  Chester. 

"  There  are  many  precedents  of  recoveries  on  writs  of  right 
patent.  One  is  in  2V.  BemU.  p.  4.  pi.  4-  on  a  writ  of  right  patent 
directed  to  the  bailiff  ol  the  castle  of  Rising.  According  to  this 
ancient  principle,  that  wherever  a  fief  lies  it  is  impleadable  in  the 
manor  of  which  it  is  holden,  the  Province  of  Maryland  might 
have  been  impleaded  in  the  Court  of  the  castle  of  Windsor,  for  it 
is  clearly  holden  of  the  castle,  and  there  is  a  Court  Baron  neces- 
sarily incident.  True  it  is,  that  if  the  tenant  pleads  a  foreign  plea, 
or  the  raise  is  joined  on  the  mere  right  to  be  tried  by  the  Grand 
Assize,  the  cause  must  be  removed  into  the  Common  Pleas.  But, 
I  insist,  that  a  writ  of  right  patent  might  have  been  brought  in  the 
Court  of  the  castle  of  Windsor,  and  that  a  common  recoverv 
might  have  been  suffered ;  because,  then,  neither  foreign  plea,  nor 
joining  of  the  raise,  on  the  mere  right  by  the  grand  assize  is  neces- 
sary. The  precedent  cited  from  iV.  Bendl.  is  in  point,  and  con- 
formable to  the  principles  I  am  arguing  upon.  The  writ  of  right 
patent  was  for  a  manor  holden  of  Rising  Castle,  and  was  directed 
to  the  bailiffs  of  the  castle.  It  appears  clearly,  that  there  was  a 
recovery  in  the  Court  of  Castle  Rising.  There  was  a  plaint  by 
the  demandant,  the  tenant  vouched  to  warranty,  and  the  vouchee 
making  default, judgment  was  given  for  demandant.  Afterwards, 
a  writ  of  false  judgment  was  brought  in  the  Common  Pleas  by  the 
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Vouchee,  and  the  error  was,  that  the  writ  of  right  patent  should 
have  been  directed  to  the  suitors ;  but  the  Court  held,  that  the 
ba*liffs  were  th*?proper  person*,  and  the  judgment  was  affirmed. 
See  Mod.  1.  Another  instance  of  a  like  proceeding  in  the  Court 
Baroo  of  the  Manor  of  Wolverhampton,  is  in  Robbing  Eni.  323. 
There,  false  judgment  was  brought  on  this  error,  that  the  lands 
were  not  mentioned  to  be  within  the  manor ;  but  the  judgment 
was  affirmed.  In  Rastell  there  are  several  instances  of  writs  of 
false  judgment  on  judgments  in  writs  of  right  close  in  Courts  of 
ancient  demesne.  Rast.  Entr.  221.  b.  Also,  Booth  states  the 
manner  of  proceeding  in  the  Court  Baron  on  a  writ  of  right  patent, 
where  the  cause  is  not  removed.  Booth  on  Real  Action*,  89.  If, 
then,  a  recovery  might  be  had  on  a  writ  of  right  in  the  Court  Bsr 
ron,  when  the  proceeding  is  adverse,  much  more  might  a  common 
recovery  be  suffered.  Errors  in  common  recoveries  are  aided  by 
the  statutes  of  jeofails,  and  no  objection  is  fatal  to  them  but  such 
as  might  be  pleaded  to  the  jurisdiction  of  the  Court  where  they 
ate  suffered.  But  bow  could  such  an  objection  hold  in  this  case? 
Every  plea  to  the  jurisdiction  must  state,  that  there  is  another 
Court  in  which  the  cause  may  be  tried,  and  which  that  Court  is. 
Therefore,  if  want  of  jurisdiction  is  objected  to  the  Court  Baroo 
of  Windsor  Castle,  it  should  be  stated  where  else  the  Province  of 
Maryland  can  be  impleaded ;  for  fines  have  been  levied  in  the 
Court  of  Common  Pleas  here,  of  shares  of  a  proprietorship  in 
America.  The  only  proprietorships  at  present  are  Pennsylvania 
and  Maryland;  but  Carolina  was  once  a  proprietorship,  and 
whilst  it  was  so,  fines  were  levied  here  of  shares  in  it.  The  first 
grant  of  Carolina  was  to  eight  persons,  and  the  word  assigns  was 
used  throughout.  Scire  facias  was -brought  to  repeal  the  letters 
patent ;  but  no  judgment  was  ever  given,  for  the  proprietors  were 
well  advised,  and  agreed  to  surrender,  and  an  act  was  made  to 
confirm  the  agreement.  See  2  Geo.  II.  c.  34.  Though  the  pro- 
prietors were  seised  in  fee,  yet  this  act  recites,  that  from  the  nature 
of  the  estates  proposed  to  be  surrendered,  great  difficulties  might 
arise  as  to  the  manner  of  conveying,  lu  the  present  case,  like 
difficulties  induced  the  advisers  of  the  last  Lord  Baltimore  to  re- 
commend the  applying  to  Parliament ;  but  no  act  was  obtained. 

"  Lord  Mansfield.     He  was  stopped  by  the  difficulty  of  pro- 
ceeding. 
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"  Mr.  Serjeant  Hitt.  Tbe  last  thing  I  Have  to  submit  is,  that  If 
bo  recovery  could  be  suffered,  and  feoffment  with  warranty  wowM 
not  have  been  sufficient,  then  the  entail  was  noiqbarrable  in  nay 
way,  and  the  Province  of  Maryland  was  in  the  same  condition  at 
land  here,  before  the  introduction  of  common  recoveries,  and  of 
barring  by  fine  under  the  statute  of  Hen.  VII.  Like  an  execu- 
tory devise,  the  entail  is  not  barrabie,  because  a  recovery  cannot 
be  suffered.  See  the  case  of  Scattencood  v.  Edge,  12  Mod.  Rep. 
278.  The  words  of  Lord  Hard wi eke,  in  %  Ves.  Rep.  353.  are 
very  applicable.  In  speaking  of  tbe  limitations  in  the  act  of  Par- 
liament, which  mode  tbe  hie  of  Man  unalienable,  he  says,  that  if 
they  were  considered  on  the  foot  of  the  statute  De  Dottta,  and 
they  were  estates  tail,  there  was  no  want  of  a  restrictive  daunt ; 
for,  before  Tatter  urn?*  came,  which  established  the  doctrine  of  tav 
coveriea,  and  the  4  of  Hen.  VII.  of  fines,  these,  by  the  statute  De 
Donitf  were  unalienable,  and  of  Man  there  could  be  neither  nam 
nor  recovery.  Here,  1  say,  that  the  property  is  not  entailable  5 
but,  if  h  is,  it  must  be  because  within  the  statute  De  Dante,  antJ, 
if  that  statute  operates  upon  Maryland,  and  no  recovery  could  w* 
suffered,  there  waa  a  perpetuity.  It  is  absurd  to  say,  that  there 
must  be  the  means  of  making  property  alienable  because  it  k 
within  that  statute ;  for  the  statute  was  made  to  restrain  alienation. 
A  recovery  might  have  been  sufficient  to  bar ;  but  the  conveyance 
by  lease  and  release  is  too  mild  in  its  operation,  and  on  such  a  con- 
veyance by  tenant  in  tail,  the  old  use  reverts  to  the  releasor. 

"  The  capability  of  losing  in  an  action  is  a  very  'different  thing 
from  the  power  of  alienation.  What  is  .the  objection  to  a  perpe- 
tuity in  such  a  case  as  this  ?  Can  any  useful  end  be  attained  by 
making  a  sovereignty  alienable  ?  The  raves  of  copyholds  are  not 
authorities  in  point,  for  they  depend  on  custom.  Here  Mr.  Ser- 
jeant Hill  cited  many  authorities  to  confirm  and  illustrate  some  of 
the  doctrine  he  had  advanced  in  the  previous  part  of  his  argument. 
He  cited  Co.  Litt.  108  a.  Dy.  44.  a.  and  Bro.  Abr.  Trnmre, 
94.  to  show  the  difference  between  tenure  ut  tie  cvwoitn,  and  ut  de 
honor*,  and  that  it  was  in  the  k'ngs  option  to  reserve  either  ; 
Co.  Litt.  17  ar  and  1  Lev.  27  3.  to  prove  the  word  ut  affirmative, 
and  not  similitudinary ;  Co.  Litt.  5  a.  2  fnet  .31.  ami  the  Remit- 
ter, toptove  a  castle  contains  a  manor;  and  4  Inst.  1 6.  Hob. 
170,  and  2  Bro.  Abr.  45  to  prove  that  a  Court  Baron  is  incident 
to  a  manor,  and  that  they  are  inseparable.    For,  the  distinction 
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between  writ*  of  right  patent,  and  writs  of  right  dote,  and  the     1826. 

causes  of  removal,  and  that  where  the  former  lie,  they  may  be 

preferred  to  the  latter,  be  cited  Fitzh.  Nat.  Br.  1.  to  9.  and  1 1.  to 

14.     Old.  Nat.  Br.  Fitz.  Abr.  tit.  Droit,  pi.  45.  Magna  Ckarta, 

cap.  24.  and  Bro.  Abr. — To  show  thai  it  was  immaterial  where 

the  land  happened  to  lie,  he  cited  Fi*zk.  Abr  tit.  Jurisdiction,  pi. 

6l.  and  4  Inst.  219.     He  then  observed,  that  the  king  might 

make  a  new  island  arising  out  of  the  sea  part  of  a  county,  and  for 

this  he  cited  Colli*,  on  Sew.  45.  and  asked  why  he  could  not  make 

a  province  part  of  an  honour.     He  also  cited  from  I  Str.  Rep. 

177-  the  case  of  the  King  against  the  City  of  Norwich,  (which 

was  the  case  of  an  information  against  the  latter  for  not  repairing 

some  bridges,)  to  show  that  the  king  may  enlarge,  contract,  or 

vary  the  bounds  of  a  county,  for  the  purpose  of  jurisdiction.     He 

next  mentioned,  a  second  time,  that  fines  had  been  levied  of  shares 

of  the  Carolina  proprietorship ;  and  added,  that  error  on  a  fine  of 

land  in  America  had  been  brought  in  B.  R.,  and  that  it  might  be 

proper  to  search,  in  order  to  know  what  was  done. 


a  Lord  Mansfield.  Fines,  and  recoveries  of  plantations  in  Ame- 
rica,'with  a  vis.  to  bring  them  within  a  parish  here,  were  frequent 
in  the  Court  of  Common  Pleas,  till  provincial  laws  were  made  to 
provide  other  modes  of  barring.  But  I  do  not  know  of  any  in- 
stance of  such  fines  or  recoveries  in  the  case  of  a  seignory. 


"  Mr.  Serjeant  Hill.  In  1  Vtntr.  Rep.  258.  Lord  Hale  says, 
that  the  writ  of  right  close  (for  lands  in  ancient  demesne)  is  uot 
t*be  resembled  to  another  praecipe,  and  that  being  directed  balUvis 
stssttrn,  mention  of  the  manor,  without  naming  the  will  in  which 
the  lands  lie,  is  sufficient.  So,  here,  mention  of  the  castle  of 
Windsor  in  the  writ  of  right  patent,  without  a  vis.  to  bring  Mary- 
land within  England,  would  have  been  sufficient.  Lord  C.  J. 
North,  in  2  Mod.  Rep.  49.  observes,  that  it  bad  been  long  a  dispute 
whether  a  fine  of  lands  in  lieu  conus  was  good ;  that  in  King 
Jsmes's  time  it  was  settled  to  be  so,  and  that,  by  the  same  reason, 
a  recovery  shall  be  good ;  for  they  are  both  amicable  suits  and 
common  assurances,  and  as  they  grow  more  in  practice  the  Judges 
have  extended  them  further.  He  adds,  that  a  common  recovery 
may  be  of  an  advowson,  and  that  no  reasons  are  to  be  drawn  from 
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adverse  proceeding,  but  by  agreement.  This  is  material,  for -com* 
raon  recoveries  of  advowsuns  were  anciently  in  writs  of  right  j 
and  though  writs  of  entry  are  now  used,  they  are  improper  for  an- 
advowson,  and  they  are  only  allowed  because  common  recoveries- 
are  by  agreement.  This  is  material,  for  common  recoveries  of  ad-' 
vowsons  were  anciently  in  writs  of  right ;  and  though  writs  of  en* 
try  are  now  used,  they  are  improper  for  an  advowson,  and  they 
are  only  allowed  because  common  recoveries  are  by  agreement. 
The  observation  about  the  writ  of  seisin  answers  the  reason  in 
1  Ventr.  Rep.  59%  why  an  ejectment  of  lands  in  Jamaica  will  not 
lie  here,  and  shows  that  it  is  not  applicable  to  the  present  case* 
That  where  one  jurisdiction  is  pleaded  to,  another  must  be  shownr 
I  cite  Barker  v.  Dormer,  1  Show.  Rep.  191* ;  and  that  a  seignory 
out  of  England  may  be  impleaded  in  the  Courts  here,  I  cite  4  Iftsk 
213.  Bro.Abr.  JurUdiction,  101.  Lien,  1 5.  Trial,  58.  Filzk. 
Abr.  Assize,  282.  Vaugh.  Rep.  405.  As  to  suing  for  ancient 
demesne  lands,  I  cite  1  Salk.  Rep.  56.  and  1  Lord  ifeyss* 
Rep.  43. 

"  Upon  the  whole,  the  property  in  question  is  neither  alienable 
nor  devisable,  or,  at  least,  the  seignory  is  not  so.     If  the  property; 
is  both  alienable  and  devisable,  then,  I  insist,  that  it  is  entailable, 
and  that  the  entail  is  not  barred. 

"  The  supposed  necessity  of  barring  by  lease  and  release,  doth 
not  exist ;  for,    • 

"  1.  There  might  have  been  a  feoffment  with  warranty,  and, 
2.  The  Province  being  holden  of  Windsor  Castle,  is  impleaded  in 
the  Court  Baron  there,  and  a  common  recovery  might  have  been 
suffered  there.  Besides  the  authorities  already  cited,  to  show  that 
the  bailiffs  of  that  Court  were  officers  competent  to  hold  plea  of 
the  Province  in  a  writ  of  right  patent,  there  is  one  in  Aston* s  Entr* 
375.  If  a  recovery  could  not  be  suffered  in  the  Court  of  the  Gas- 
tie  of  Windsor,  it  might  have  been  suffered  on  a  prcecipe  quod 
reddut  in  the  Court  of  Common  Pleas;  and  the  property  not  be- 
ing in  England  was  no  objection  to  a  recovery,  either  in  the  Com- 
mon Pleas,  or  the  Court  of  Windsor  Castle.  If  it  is  denied,  that 
a  recovery  could  be  suffered  in  either  of  these  Courts,  it  must  be 
shown  what  Court  has  the  proper  jurisdiction,  or  the  objection 
cannot  be  taken.  If  a  recovery  could  not  be  suffered  any  where, 
then  I  insist,  that  the  entail  of  the  property  made  it  unalienable, 
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and  that  it  descended  as  a  perpetuity ;  and  that  it  might  so  descend, 
I  cite  the  authority  of  Lord  Hardwicke  in  2  Yen.  Rep.  353.  and 
of  Jetikin*  in  his  Centuries,  250.  and  257* 

"  Mr.  Serjeant  Hill  concluded  with  citing  a  case  about  the  writ 
of  right  patent  in  6  Co.  Lift.  11. 

"  Mr.  Kenyon,for  Master  Harford.  The  principal  questions  in 
this  caie,  arise  on  the  grant  by  the  crown  of  the  Province  of  Ma- 
ryland in  the  8  Charles  I.  and  the  settlements  made  of  it  in  1730, 
and  176 1.  The  grant  by  the  crown  being  by  letters  patent  under 
the  great* seal  of  England,  the  law  of  England  is,  therefore,  the 
rede  by  which  the  property  must  be  adjudged  upon.  It  has  been 
truly  observed  by  the  Court,  that  no  points  could  arise,  if  the  pro- 
perty was  in  England.  If  the  property  was  situate  here,  it  would 
be  alienable,  devisable,  and  entailable,  and  the  entail  might  be 
barred  by  c6mmon  recovery.  But  the  property  lies  in  America, 
and  thence  arise  the  difficulties. 

"  The  questions  referred  to  this  Court  concern  both  the  Pro- 
vince and  the  port  duties,  and  their  value  is  great.  But  the  great 
▼aloe  and  extent  of  the  property  will  not  make  any  difference  in 
deciding  upon  it,  though  its  situation  will.  The  Province  of  Ma- 
ryland was  settled  by  Englishmen,  and  these  carried  the  law  of 
England  with  them.  In  2  P.  Wins.  75:  it  is  said  to  have  been 
adjudged  by  the  Privy  Council,  that  if  a  new  country  is  found  out 
and  settled  by  English  subjects,  they  carry  their  laws  with  them, 
though  subsequent  acts  of  Parliament,  withoot  naming,  Will  not 
bind  the  plantation.  The  like  doctrine  is  laid  down  in  Perin  v. 
Baltimore,  2  Fee.  Rep.  349.  with  more  precision ;  for,  there  it  is 
said,  that  an  English  colony  carries  with  them  all  the  laws  of  Eng- 
land  in  being  at  the  time  of  planting  it,  which  are  adapted  to  the 
situation ;  but  that  no  statute,  made  afterwards,  binds  without 
naming  them.  Now,  both  the  statute  De  Donis,  and  that  of  WilU, 
were  before  the  settlement  of  Maryland,  and  both  have  words  suf- 
ficent  to  comprehend  the  proprietorship,  the  word  tenement  being 
used  in  the  former,  and  hereditament  in  the  latter.  Therefore, 
both  statutes  must  extend  to  the  property  in  question,  unless  it  can 
be  shown  that  there  is  something  incongruous  in  applying  them  to 
Maryland.  But  they  are  necessary  and  convenient  laws  for  Ma- 
ryland, nor  is  the  law  of  descents  more  So.  It  is  objected,  that 
these  statutes  may  extend  to  lands  granted  to  the  Lord  Proprietor 
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jo  the  way  of  subinfeudation,  but  that  they  ought  net  to  be  applied 
to  the  seignory  and  proprietorship.  But  no  reason  it  given  for  the 
distinction,  except  saying,  that  the  proprietoiship  is  a  transcendent 
property,  and  hath  regalities  and  high  powers  annex  d  to  it.  If 
an  assignee  or  devisee  less  likely  to  be  fit  and  able  to  govern  it, 
than  the  descendants  o(  the  first  grantee,  who  may  be  infants  ? 
Higher  property  than  this  hath  been  the  subject  of  wills ;  for 
kingdoms  have  been  devised.  Consuntine  devised  an  empire,  and 
•o  did  Charlemagne ;  and  the  tame  was  done  in  our  own  country 
by  Hen.  VI II.  under  an  act  of  Parliament,  it  is  said,  that  the 
propertyis  not  alienable,  because  it  is  annexed  to  an  office  of  trust. 
But,  lands  to  which  offices  are  annexed,  may  pass  together  wii^i 
the  office.  When  the  champion  of  England  passes  his  manor,  his 
office  passes  with  it.  The  Province  of  Maryland  may  be  resem- 
bled to  a  large  manor.  The  jurisdictions  of  some  manors  were 
anciently  as  extensive,  both  in  criminal  and  civil  matters,  as  the 
jurisdiction  of  the  lord  of  Maryland.  The  power  of  making  by- 
laws to  regulate  commons,  and  other  subjects,  relative  to  the  te- 
nants, is  incident  to  many  manors. 

u  But  the  question  doth  not  depend  merely  on  arguments  of 
analogy.  The  proprietorship  is  granted  in  free  and  common  soc- 
cage,  and  it  was  intended  to  be  alienable.  The  word  QS9igtu  is 
used  in  the  letters  patent,  and,  in  some  places,  is  applied  to  the 
seignory  itself.  The  first  grantee  would  not  have  accepted  the 
grant  on  other  terms.  We  should  consider,  not  the  present  value 
of  the  property,  but  its  value  when  the  grant  was  made  ;  and  then 
Maryland  was  a  desert,  and  it  is  not  to  be  supposed,  that  the  first 
grantee  would  have  been  at  the  expense  of  settling  it,  if  it  had  not 
been  /nade  alienable.  Besides,  the  usage  since  the  grant,  is  an  ar- 
gument in  favour  of  its  being  alienable.  Both  Maryland  and 
Pennsylvania  have  been  constantly  subjects  of  entails  and  settle- 
ments, and  this  practice  ought  to  weigh  something.  Another 
strong  argument  arises  from  the  preamble  of  the  statute  2  Geo.  II. 
c.  34.  about  the  shares  of  the  Carolina  proprietorship.  In  deriving 
titles  to  the  several  shares,  wills  are  mentioned.  This  shows  that 
it  was  deemed  to  be  within  the  statute  of  wills.  The  preamble 
also  recites  a  cause  in  Chancery  about  an  agreement  to  sill  the 
share  of  one  Dawson,  and  a  decree  by  the  Lords  for  a  specific 
performance,  on  an  appeal.  The  preamble  further  recites  various 
grants  to  show  title  in  those  with  whom  the  crown  was  contracting 
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4br  the  surrender  of  their  shares.  All  this  shows,  that  Parliament 
thought  a  proprietorship  in  America  alienable  like  other  pro- 
perty. 

a  Lord  Mansfield.  In  Dawson's  case,  the  question  between  the 
patties  .was  not  about  the  power  of  alienating. 

"  Mr.  Kenyon.  The  statute  of  7  and  8  Wm.  III.  c.  22.  s.  16.  is 
alto  of  consequence,  for  it  restrains  all  persons,  and  their  assigns, 
ejeiasing  any  right  or  propriety ,  in  any  islands  or  tracts  of  land  on 
the  continent  of  America,  by  charter,  or  letters  patent,  from  sell- 
ing to  any  but  natural  born  subjects.  This  act  supposes  a  propri- 
etorship to  be  alienable. 

"  Lord  Mansfield.  The  clause  in  the  act  of  William  is  odd. 
Without  such  a  restriction,  aliens  were  incapable  of  purchasing. 

"  Mr.  Ktnyon.  In  Penn  v.  Lord  Baltimore,  the  question  of 
alienation  actually  occurred ;  and  though  it  was  not  necessary  to 
decide  apoa  it,  yet  Lord  Hardwicke  seems  indirectly  to  have  given 
an  opinion,  that  the  proprietorship  of  Maryland  was  alienable. 
See  1  Fee.  Rip.  448. 

u  Lord  Mansfield.  The  question  before  Lord  Hardwicke  was  on 
the  effect  of  an  agreement  between  the  Penn  and  Baltimore  fami- 
lies, about  the  limits  of  Maryland  and  Pennsylvania,  it  being  con- 
tended that  Lord  Baltimore  had  not  power  to  dismember  his  Pro- 
vince, though  he  might  make  subinfeudations ;  but  the  question 
was  determined  without  deciding  any  thing  on  the  power  of  alien- 
ating the  whole  Province. 

44  Mr.  Kenyan.  I  eke  the  case  for  the  sake  of  Lord  Hard  wickVs 
eVchaw,  and  not  as  an  adjudication.  Thus,  I  am  in  possession  of 
Use  opinion  of  the  Legislature,  and  of  the  House  of  Lords,  and  of 
Lacd  Hardwicke,  as  authorities  to  show,  that  the  property  is  as 
a&enaUe  as  other  property.  It  remains  to  show,  that  the  entail 
was  well  barred  by  Lord  Baltimore,  so  as  to  enable  him  to  dispose 
by  will;  and  this  Mr.  Serjeant  Hill  makes  the  great  point.  The 
ejuestiejn  is  as  to  the  whole  Province  and  seignory,  and  not  as  to 
any  particular  parts  or  subinfeudations.     If  it  had  arisen  on  the 
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latter,  the  forms  required  by  the  provincial  laws  might  have  been 
complied  with.  Bui  no  Court  within  the  Province  can  hold  plea 
of  the  teiguory  itself.  See  Faugh.  Rep.  404.  if  no  Court  can 
be  found  in  Maryland  for  a  common  recovery,  some  other  Court 
must  be  found,  or  there  must  be  some  mode  of  barring  the  entail 
without  a  recovery.  When  this  cause  was  before  the  Chancellor^ 
Mr.  Serjeant  Mill  said,  that  a  recovery  might  have  been  suffered 
before  the  king  it  council ;  but  that:  ground  is  now  deserted: 


"  Lord  Mansfield.  If  any  thing  bad  been  done  for  barring  there, 
it  could  only  have  been  a  proceeding  having  analogy  to  -Common 
recovery,  the  council  being  the  proper  place  for  adverse  proceed- 
ings about  the  title  to  Maryland.  The  jurisdiction  over  all  the 
seignories  of  the  Provinces  in  America,  has  resided  in  the  Privy 
Council  from  the  time  of  Elizabeth. 


"  Mr.  Kenyon.  Two  places  for  suffering  a  recovery  have  been 
mentioned  ;  the  Court  of  Common  Pleas,  and  the  *  Court  of  the 
Castle  of  Windsor.  As  to  the  former,  it  is  said,  that  fines  have 
been  levied  of  mods  in  America,  with  a  viz.  to  bring  them  whhm 
England.  But  the  plea  for  land  is  local,  and  it  is  impossible  by  a 
viz.  to  transfer  the  place  to  hngland  ;  and  two  or  three  precedents 
are  not  sufficient  for  this  purpose.  As  to  the  Court  ef  the  Castle 
of  Windsor,  I  admit,  that  one  manor  holden  of  another  may  be 
pleaded  for  in  the  principal  manor ;  but  I  do  not  know  of  any  in- 
stances in  which  there  can  be  such  a  plea,  except  the  cases  of 
copyhold,  and  of  lands  in  ancient  demesne.  Besides,  how  is 
seisin  to  be  given  of  Maryland  by  a  Court  Baron  in  England  ?  It 
is  said,  that  a  recovery  may  be  on  a  writ  of  right  in  the  Court  Ba- 
ron of  Windsor  Ca3tle ;  but,  if  such  a  Court  exists,  (which  I  do 
not  admit,)  it  is  allowed,  that  joining  the  mise  carries  the  cause  to 
the  Common  Pleas,  and  the  moment  the  suit  comes  there  it  fails, 
for  that  Court  cannot  give  seisin;  and  this  deficiency,  according  to 
the  case  of  the  Isle  of  Man,  in  2  Vet.  Rep.  353.  would  make  the 
recovery  ineffectual.  It  is  said,  that  Maryland  might  have  been 
annexed  to  a  county  in  England ;  but  the  answer  is,  that  it  is  not 
so  annexed.  Further  ;  it  doth  not  appear  that  a  Court  Baron  is 
incident  to  the  castle  of  Windsor.  Such  a  Court  may  belong  to 
the  honour  of  Windsor;  but  Maryland  is  holden  of  the  castle,  and 
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the  castle  and  honour  are  distinct  A  castle  may  be  part  of  an 
honour  or  manor.  Fitzh.  Nl  B.  6  D*  I  am  told,  that  the  only 
Court  belonging  to  the  castle  is  for  personal  actions. 

u  If  the  entail*  was  not  barrahle  hy  common  recovery,  it  is  to  be 
considered  whether  an  alienation  by  some  otlier  common  assu- 
rance is  not  sufficient.  The  mode  by  lease  and  release,  is  found 
fault  with ;  but  this  conveyance  is  founded  on  the  statute  of  uses, 
and,  since  that  statute,  it  passes  the  fee  as  well  as  any  other.  As 
to>feoffment  with  warranty,  in  general,  it  would  have  failed 5  and1 
I  mm  not  sure  that  it  would  have  had  the  proper  effect  in  the  case 
which  hath  happened,  because,  here,  the  warranty  would  have  de- 
scended both  on  Mrs.  Browning  and  Mrs.  Eden,  as  heirs  of  their 
brother ;  and}  on  the  supposition  that  the  property  is  entailable,  tv 
prevent  perpetuities,  the  entail  must  he  barmble  in  some  way.  In 
general,  the  power  of  birring  by  'common  recoveries,  is  incident 
to  entails ;  and  if  that  mode  had  not  been  adopted*  the  other  modes 
would  have  been  found  out.  Where  common  recoveries  cannot 
be  suffered,  alienation  is  sufficient :  and  whether  it  be  by  feoffment, 
or  lease  and  release,  the  effect  ought  to  be  the  same.  In  the  case 
of  copyholds,  where  there  is  a  custom  for  entailing,  and  no  custom 
for  a  common  recovery,  a  surrender  is  equivalent  to  a  recovery. 
This  point  was  adjudged  by  three  Judges  against  one,  in  Carr  v. 
Singer,  2  Fes.  Rep.  603.  and  the  doctrine  was  approved  of  by 
Lord  Hardwicke  in  a  subsequent  case.  See  Moor  v.  Moor,  2  Ve%. 
Bkp.  601  i  which  case,  though  ziven  by  the  reporters  before  Cdrr 
end  Singer9*,  is  subsequent  in  point  of  time.  These  authorities 
alone  are  sufficient ;  but  th«*  same  principles  in  favour  of  aliena- 
tion are  to  be  met  with  in  ancient  books.  In  WilHony.  Berkley , 
Plowd:  Rep.  244.  Judge  Weston  argues  on  the  principle,  that 
every  estate  tail  is  barrable ;  and,  in  Mary  Partington9 8  cote, 
10  Co.  JJtt.  40  a.  Lord  Coke  mentions,  that  Lord  Dyer,  in  a  case 
before- the  Lords  in  Parliament,  reproved  one  of  the  counsel  for 
finding  fanlt  with  common  recoveries.  But,  besides  the  cases  of 
copyholds,  I  have  another  authority,  to  show,  that  complying  with 
the-  law  of  England  as  nearly  as  circumstances  will  allow  of,  is 
sufficient  I  have  in  my  hand  the  report  of  a  committee  of  the 
Privy  Council  in  the  case  of  Governor  Wentwortb,  who  was  com*- 
plained  of  on  various  charges.  One  of  these  was,  that  he  had  set 
aside- grants  of  land,  in  the  American  Province  of  which  he  was 
Governor,  without  office,  according  to  the  forms  of  the  law  of 
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England;  and  the  Lord*  of  the  Committee  of  the  Privy  Conned, 
one  of  trim*  was  Sir  Eardly  Wilraot,  say,  in  their  report,  that  m 
some  of  the  American  Provinces  they  have  not  Courts  so  corres- 
pondent to  those  in  England  as  to  admit  of  the  same  forms,  and 
that,  in  such  cases,  if  a  mode  of  doing  the  same  thing  eppru  is 
adopted,  it  ought  to  be  good  ex  necessitate.  See  p.  10.  of.  the 
Report  This  doctrine  is  applicable  to  the  present  case.  The 
property  is  entailable,  but  a  common  recovery  cannot  be  suffered 
lor  want  of  a  proper  Court,  aod,  therefore,  sx  necessitate,  aliena- 
tion being  the  only  mode  of  barring  the  case  will  admit  of,  ought 
to  be  adjudged  sufficient. 

"  But,  if  the  property  is  not  within  the  statute  De  Dome,  and 
yet  should  be  within  the  statute  of  wills,  it  may  be  material  to  con- 
sider what  consequences  will  follow.  Then,  under  the  settlement 
of  1733,  the  last  Lord  Baltimore  had  a  fee  simple  conditional, 
and  if  a  possibility  of  reverter  is  not  grantable,  as  Lord  Hand* 
wicke  holds  in  Stafford  v.  Buckley,  2  Fes.  Rep.  l  BO.  then  the 
possibility  of  reverter,  in  this  case,  did  not  pass  to  Mrs.  Bi  owning 
by  the  will  of  the  father  of  the  last  Lord  B.  but  descended  on  him, 
and,  for  want  of  an  intervening  estate,  the  former  merged  in  the 
latter.  During  ttpe  life  of  the  father  of  Lord  Frederick,  they 
were  distinct ;  but,  after  the  father's  death,  they  met  in  the  son, 
and  this  union  gave  him  the  whole  fee. 

"  Lord  Mansfield.  A  possibility  of  reverter  is  certainly  not 
grantable. 

"  Mr.  Kent/on.  As  to  the  Isle  of  Man,  there  is  an  annotation  by 
Lord  Hale  in  the  new  edition  of  Coke  upon  Littleton,  now  pub- 
lishing, which  explains  the  reason  why  the  statutes  De  Donis,  of 
uses,  and  of  wills,  do  not  to  extend  to  Man,  in  a  way  not  applica- 
ble to  Maryland.  Man  was  a  dominion  belonging  to  the  King  of 
England  before  those  statutes ;  and  Lord  Hale  says,  it  was  ruled, 
that  those  statutes  do  not  extend  there,  because  Man  waa  not  par- 
cel of  the  realm  of  England,  and  is  not  specially  named.  But  the 
grant  and  settlement  of  Maryland  are  subsequent  to  those  statutes. 
See  20  b.  of  the  new  edition  of  Co.  Lttf.(l) 

"  Lord  Mansfield.  It  will  be  very  proper  to  consider  tbt  case  of 


(1)  Hargr.  f.  Butlr.  ed. 
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the  Isle  of  Man  in  4  hut.  and  2  Anderson.  Both  Maryland  and 
Man  are  dominions  held  of  the  crown  of  England ;  and  the  grant 
of  Man  to  the  Derby  family  was  prior  to  the  statute  De  Donis, 
and  yet  the  Judges  held,  that  it  did  not  extend  to  it,  any  more  than 
the  statutes  of  uses  and  wills,  which  were  subsequent.  The  case 
of  the  Dake  of  Athol  and  the  Bishop  of  Man,  should  also  be 
considered.  Lord  Hardwicke  took  great  pains  in  giving  his  opi- 
nion in  that  ease.  He  gave  me  a  corrected  note  of  his  opinion, 
and  another  to  the  Duke  of  Athol. 


1826. 


Cassefl 

v. 
Carroll. 


u  Mr.  Serjeant  frtff,  in  reply.  It  is  agreed,  that  if  the  property 
was  in  England,  the  case  would  be  clear  against  the  devisee  of 
Lord  Baltimore  for  want  of  a  recovery ;  and  it  has  not  been 
shown  that  a  recovery  was  impossible.  The  distinction  between 
the  land  and  port  duties  has  not  been  answered.  They  were  se- 
parated by  King  William.  He  seised  the  former,  but  did  not 
touch  the  latter.  The  distinction  between  sovereignty  and  mere 
land  is  solid.  The  case  from  2  P.  Wms.  75.  was  cited  to  prove, 
that  subjects  of  the  King  of  England  carry  over  our  hrws  with 
them  into  a  new  settlement ;  which  I  do  not  controvert.  A  ma- 
nor is  not  to  be  compared  with  the  seignory  of  Maryland.  The 
principal  powers  given  to  the  proprietor  of  Maryland  do  not  be- 
long to  the  lord  of  a  manor. 

"  The  word  ensigns  is  necessary  to  make  offices  of  trust  trans- 
fen-able  ;  and  the  reason  for  omitting  it  in  some  parts  of  the  Ma- 
ryland charter,  was  to  make  some  parts  of  the  property  unaliena- 
ble. It  is  omitted  in  the  grant  of  the  seignory.  It  is  said  that 
kingdoms  are  devisable ;  but  there  is  no  instance  of  the  devise  of 
a  dependent  kingdom.  I  say  this  on  the  authority  of  Craig. 
Henry  the  VII!.,  and  Elizabeth,  bad  acts  of  Parliament. 

"  Lord  Mansfield.  By  the  feudal  law,  land  was  not  devisable ; 
much  less  a  kingdom ;  though  William  the  Conqueror  claimed 
England  under  a  will. 


u  Mr.  Serjeant  HiU.  It  is  said,  that  recoveries  on  writs  of  right 
in  manor  ( 'ourts,  have  only  b*  en  in  the  case  of  copyholds,  and  of 
lands  in  ancient  demesne.  Bat,  in  the  cases  I  cited  from  Benfae  and 
Robinson,  of  recoveries  in  the  Courts  Baron  of  Rising  and  Wol- 
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verhampton,  the  recoveries  were  of  freehold  land,  add  the  words 
secundum  cqnsuetudinem  manerii,  which  are  used  where  the  reco- 
very is  of  copyhold,  or  ancient  demesne,  are  not  mentioned.  The 
argument  from  the  entails  of  copyholds,  which  are  barrable  by 
surrenders,  supposes,  that  there  iB  no  custom  to  warrant  another 
mode ;  but  the  argument  of.  necessity  fails  here,  for  there  is  ano- 
ther mode.  I  give  the  same  answer  to  the  cy  pre$  doctrine  in  the 
report  to  the  Privy  Council  in  Governor  Weotworth's  case. 


"  Lord  Mansfield.    The  questions  in  this  case  are  new,  and  of 
great  difficulty.    I  have  often  considered  them.    I  do  not  know 
of  any  litigated  case  before  the  present,  in  which  the  question  has 
been,  whether  a  seignory  like  that  of  Maryland  can  be  aliened  or 
devised.    Both  the  Baltimore  and  Penn  families  have  made  their 
proprietorships  the  subjects  of  settlements  and  entails.    As  to  the 
statute  of  William  and  Mary,  it  is  strange  that  it  should  restrain 
from  selling  lands  or  proprieties  to  aliens ;  because,  before  that 
statute,  they  were  incapable  ef  purchasing.     But,  still,  the  words 
of  the  statute,  which  mention  any  right  or  propriety  in  any  island 
or  tract  of  land  in  America,  by  charter,  or  letters  patent,  furnish 
some  argumeut.     In  the  case  of  Penn  and  Baltimore,  the  question 
of  alieuation  could  not  arise.     There  the  suit  was  about  an  agree- 
ment as  to  the  bounds  of  two  Provinces ;  and  it  is  certain,  that  a 
Province  cannot  be  dismembered  by  aliening  one  part  so  as  to  be 
holJen  of  auother  Province.     Something  might  be  incidentally 
said  as  to  the  point  of  alienation,  but  there  could  be  no  solemn  ad- 
judication, for  the  case  did  uot  require  it.     The  jurisdictions  and 
powers  granted  by  the  Maryland  charter,  are  larger  than  those  in 
any  other.     Doubts  may  arise  as  to  the  principality,  from  the  na- 
ture of  the  property.  Taking  in  execution,  and  other  consequences 
of  its  being  subject  to  alienation,  may  furnish  strong  reasons  of 
policy  against  the  power  of  alienating.     The  law  being  settled  as 
to  the  principality,  a  secoudary  question  will  be,  whether  the  lands 
or  port  duties  can  be  severed  from  it.     The  rule  of  applying  to 
America  all  the  laws  of  England,  in  force  at  the  time  of  settling  a 
colony,  is  subject  t »  many  qualifications.     The  statute  of  charita- 
ble uses  doth  not  extend  to  Antigua.     There  may  be  a  difference, 
too,  between  the  seignory  and  proprietorship  of  Maryland,  and 
other  estates  here.     The  seignory  and  proprietorship  passed  un- 
der the  great  seal,  and  that  carries  the  law  of  England.    Another 
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thing  quite  new,  is  the  question  as  to  barring  the  entail.    The  his-      ]  826. 
tory  of  barring  entails  in  the  Provinces  is  material.     If  there  had    ^^^  -*w/ 
not  been  provincial  laws  to  regulate  the  barring  of  entails,  it  miuht  U.  S.  Bank 
have  been  proper  to  have  supported  the  mode  of  baning  by  fines       Smith, 
and  recoveries  in  England.     The  necessity  of  the  case  mieht, 
perhaps,  have  justified  it.     But  the  provincial  laws  do  not  apply 
to  the  seignory  and  proprietorship  of  Maryland.     The  question  as 
to  them  is  entirely  new,  and  of  great  difficulty.     The  pains  taken 
to  show,  that  a  recovery  might  have  been  suffered  in  the  Court  of 
the  Castle  of  Windsor,  proves  the  force  of  the  argument  of  neces- 
sity as  to  barring  by  alienation.     The  case  of  descendible  free- 
holds, the  entails  of  which  are  barred  in  that  way,  may  have  influ- 
ence on  the  present  case. 

"  The  case  was  ordered  to  stand  for  argument  a  second  time 
next  Michaelmas  term  ;  and  Lord  Mansfield  said,  that,  probably, 
several  arguments  would  be  nocessary." 


[Promissory  Note.    Pleadings.] 

The  President,  Directors,  and  Company,  of 
the  Bank  op  the  United  States  against 
Smith. 

On  a  demurrer  to  evidence,  the  judgment  of  the  Court  stands  in  the 
place  of  the  verdict  of  the  jury ;  and  the  defendant  may  take  ad- 
vantage of  any  defects  in  the  declaration,  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error. 

AtCtiiM,  that,  as  against  the  maker  of  a  promissory  note,  or  against 
the  acceptor  of  a  bill  of  exchange,  payable  at  a  particular  place, 
no  averment  in  the  declaration,  or  proof  at  the  trial,  of  a  demand 
of  payment  at  the  place  designated,  is  necessary. 

But,  as  against  the  endorser  of  a  bill  or  note,  such  an  averment  and 
proof,  is,  in  general,  necessary. 

Where  the  bill  or  note  is  made  payable  at  a  particular  bank,  and  the 
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1 826.         b*11!'  *t5elf  "  &*  bolder,  such  aTerment  and  proof  maj 
y^^j^m^/      with  ;  and  all  that  is  necessary  is,  for  the  hank  to  examine  the  ac- 
U  S.  Bank      count  of  die  maker  with  them,  in  order  to  ascertain  whether  he  has 

▼•  any  funds  in  their  hands. 

Smith 

On  a  demurrer  to  evidence,  the  Court  if  substituted  in  the  place  of 

the  jury  as  judges  of  the  facts,  and  every  thing  which  the  jury  might 
reasonably  infer  from  the  evidence,  is  to  be  considered  as  ad- 
mitted. 

The  practice  of  demurring  to  evidence  is  to  be  discouraged,  and 
Courts  will  be  extremely  liberal  in  their  inferences  where  the  party 
take*  the  question  of  fact  from  the  appropriate  tribunal. 

Proof  necessary  to  support  an  action  against  the  endorser  of  a  bill  or 
note. 

ERROR  to  the  Circuit  Court  for  the  District 
of  Columbia. 

Feb.  ith.  This  cause  was  argued  by  Mr.  Lear,  for  the 
plaintiffs/  and  by  Mr.  Taylor,  for  the  defend- 
ants/ 

Feb.  ism.  Mr.  Justice  Thompson  delivered  the  judgment 
of  the  Court. 

This  case  comes  before  the  Court  on  a  writ 
of  error  to  the  Circuit  Court  for  the  District  of 
Columbia,  and  the  questions  presented  for  con- 
sideration grow  out  of  a  demurrer  to  the  evi- 
dence, and  out  of  exceptions  taken  to  the  de- 
claration. 

The  action  is  by  the  plaintiffs,  as  endorsees, 

a  He  cited  2  H.  Bl.  509.  3  Mass.  Rep.  403.  3  Mass  Rep. 
j24.  1 2  Mass.  Rep.  403.  8  Mass.  Rep  4*0  1  Wheat.  Rep. 
373.  Dougl.  Rep.  132.  218.  1  Johns.  Rep.  241.  5  Johns. 
Rep.  I.    2  Wash.  Rep.  253. 

b  He  cited  2  Brod.  £  jBih^A.  16$.  17  Johns.  Rep.  248.  ChiUy 
on  Bills,  321. 
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against  the  defendant,  as  endorser  of  a  promis*  1826. 
sory  note  drawn  by  William  Young.  The  note 
is  made  payable  at  the  office  of  discount  and  de- 
posit of  the  Bank  of  the  United  States,  in  the  city 
of  Washington.  And  the  questions  which  have 
been  raised  and  argued,  relate,  in  the  first  place,  to 
the  sufficiency  of  the  averment  in  the  declaration 
of  a  demand  of  payment  of  the  drawer  of  the 
note  ;  and,  secondly,  to  the  sufficiency  of  the 
evidence  to  sustain  the  plaintiffs'  right  of  reco- 
very- It  is  alleged,  however,  on  the  part  of  the 
plaintiffs,  that  this  Court  cannot  look  beyond  the 
demurrer,  to  the  evidence,  and  inquire  into  de- 
fects in  the  declaration.  This  position  cannot 
be  sustained.    The  doctrine  of  the  King's  Bench, The  rul?>  «*»t 

°  upon  a  demur- 

in  England,  in  the  case  of  Cort  v.  Birkbeck,™    *°    «▼»- 

(Dough  Rep.  208.)  that,  upon  a  demurrer  to  evi-  ty  cannot  ob- 
dence,  the  party  cannot  take  advantage  of  any  Readings,  not 
objections  of  the  pleadings,  does  not  apply.  By  hire!" 
a  demurrer  to  the  evidence,  the  Court  in  which 
the  cause  is  tried  is  substituted  in  the  place  of 
the  jury  And  the  only  question  is,  whether  the 
evidence  is  sufficient  to  maintain  the  issue.  And 
the  judgment  of  the  Court  upon  such  evidence, 
will  stand  in  the  place  of  the  verdict  of  the  jury. 
And,  after  that,  the  defendant  may  take  advan- 
tage of  defects  in  the  declaration,  by  motion  in 
arrest  of  judgment,  or  by  writ  of  error.  But, 
the  present  case  being  brought  here  on  writ  of 
error,  the  whole  record  is  under  the  considera- 
tion of  the  Court ;  and  the  defendant,  having  the 
judgment  of  the  Court  below  in  his  favour,  may 
avail   himself  of  all  defects  in  the  declaration. 
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1826.    that  are  not  deemed  to  be  cured  by  the  ver- 
dict. 

The  objection   to  the  declaration  is,  that  it 

does  not  contain  »ii  averment,  that  a  demand  of 

payment  of  the  maker  of  the  note,  was  made  at 

the  place  where  it  was  made  payable. 

Rak  of  plead-     It  is  a  general  rule  in  pleading,  that  where  any 

iOC  as  tO  BOCOO* 

sary      a?ar-  fact  is  necessary  to  be  proved  on  the  trial,  in  or- 
mellli"  der  to  sustain  the  plaintiffs'  right  of  recovery,  the 

declaration  must  contain  an  averment  substan- 
tially of  such  fact,  in  order  to  let  in  the  proof. 
But  the  declaration  need  not  contain  any  aver- 
ment which  it  is  not  necessary  to  prove.     For 
the  purpose,  therefore,  of  determining  whether 
the  declaration  in  this  case  is  substantially  defec- 
tive, for  want  of  an  express  averment  that  de- 
mand of  payment  of  the  maker  was  made  at  the 
office  of  discount  and  deposit   of  the  Bank  of 
the  United  States,  in  the  city  of  Washington,  it 
is  proper  to  inquire  whether  proof  of  that  fact 
was  indispensably  necessary  to  entitle  the  plain- 
tiffs to  recover. 
How  far  an     Whether,  where  the  suit  is  against  the  maker 
pJoof^of'  dc-  of  a  promissory  note,  or  the  acceptor  of  a  bill  of 
men?  at  Pthe  exchange,  payable  at  a  particular  place,  it  is  ne- 
sted, adr!£cessary  to  aver  a  demand  of  payment  at  such 
mater    oflhaP'ace>  HUd,  upon  the  trial,  to  prove  such  demand, 
c0itoroUM\\  ls  a  questi°n    upon    which   conflicting  opinions 
» necessary.    have  been  entertained  in  the  Courts  in  Westmin- 
ster Hall.     But,  that  question  may,  perhaps,  be 
considered  at  rest  in   England,  by  the  decision 
in  the  late  case  of  Ruwe  v.  Young,  (2  Brad.  Sf 
Bingh.  165.)  in  the  House  of  Lords.     It  was 
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there  held,  that  if  a  bill  of  exchange  be  accepted     1826. 
payable  at  a  particular  place,  the  declaration  in  ij^g^ 
an  action  on  such  bill  against  the  acceptor,  must         r 
aver  presentment  at  that  place,  and  the  averment 
must  be  proved.     A  contrary  opinion  has  been 
entertained  by  Courts  in  this  country,  that  a  de- 
mand on  the  maker  of  a  note,  or  the  acceptor  of 
a  bill  payable  at  a  specific  place,  need  not  be 
aterred  in  the  declaration,  or  proved  on  the  trial. 
That  it  is  not  a  conditiou  precedent  to  the  plain- 
tiffs' right  of  recovery.     As  matter  of  practice, 
application  will  generally  be  made  at  the  place 
appointed,  if  it  is  believed  that  funds  have  been 
there  placed  to  meet  the  note  or  bill.     But,  if 
the  maker  or  acceptor  has  sustained  any  loss  by 
the  omission  of  the  holder  to  make  such  applica- 
tion for  payment  at  the  place  appointed,  it  is  mat- 
ter of  defence  to  be  set  up  by  plea,  and  proof. 
(4  Johns.  R*p.  183.     17  John*.  Rep.  248.) 

This  question,  however,  does  not  necessarily 
arise  in  the  case  now  before  the  Court,  and  we 
do  not  mean  to  bo  understood  as  expressing  any 
decided  opinion  upon  it,  although  we  are  strong- 
ly inclined  to  think,  that,  as  against  the  maker 
or  acceptor  of  such  a  note  or  bill,  no  averment, 
or  proof  of  demand  of  payment  at  the  place  de- 
signated, would  be  necessary. 

But,  when  recourse  is  had  to  the  endorser  of  a  *»**•"»«  the 

#  7  #      rndorter  of  a 

promissory  note,  as  in  the  present  case,  very  dif-  wn  or  note,  an 

*  J  t  r  *  averment,  and 

ferent  considerations  arise.     He  is  not  tho  origi-  Proof  °f  d«- 

mand  of  pay- 

nal  and  real  debtor,  but  only  surety.  His  un-  ment,  at  the 
dertaking  is  not  general,  like  that  of  the  maker,  natcd,  >•,  in 
but  conditional,  that  if,  upon  due  diligence  hav-  fa?*"1 ' neces" 


176  CASES  IN  THE  SUPREME  COURT 

1826.    ing  been  used  against  the  maker,  payment  is  not 
y^gJJ^  received, then  the  endorser  becomes  liable  to  pay. 
*        This  due  diligence  is  a  condition  precedent,  and 
an  indispensable  part  of  the  plaintiffs9  title,  and 
right  of  recovery,  against  the   endorser.     And 
when,  in  the  body  of  the  note,  a  place  of  pay- 
ment is  designated,  the  endorser  has  a  right  to 
presume,  that  the  maker  has  provided  funds  at 
such  place  to  pay  the  note,  and  has  a  right  to 
require  of  the  holder  to  apply  for  payment  at 
such  place.    And  whenever  a  note  is  made  paya- 
ble at  a  bank,  and   the   bank   itself  is  not  the 
holder,  an  averment,  and  proof  of  the  demand 
at  the  place  appointed  in  the  note,  are  indispen- 
How  far  tuch  » able.    In  the  present  case,  the  bank  at  which 
and  proof  are  the  note  is  made  payable  is  the  holder,  and  the 
wto£to'note  question  arises,  whether,  in  such  case,  an  aver- 
hi«matda  bank^  ment  and  proof  of  a  formal  demand  are  neces- 
rAhetoidbearokfsary«     1^  no  8llch  proof  could  be  required,  the 
thenou.        averment  would  be  immaterial,  and  the  want  of 
it  could  not  be  taken  advantage  of  upon  a  writ 
of  error. 

In  the  case  of  Saunderson  and  Others  v.  Judge, 
(2  H.  Bl.  Rep.  509.)  the  plaintiffs,  at  whose 
house  the  note  was  made  payable,  being  them- 
selves the  holders  of  the  note,  it  was  held  to  be 
a  sufficient  demand  for  them  to  turn  to  their  books, 
and  see  the  maker's  account  with  them,  and  it 
was  deemed  a  sufficient  refusal,  to  find  that  the 
maker  had  no  effects  in  their  hands.  So,  in  the 
case  of  the  Berkshire  Bank  v.  Jane  ,  (6  Mass. 
Rep  524.)  decided  in  the  Supreme  Judicial 
Court  of  Massachusetts,  Chief  Justice  Parsons. 
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in  delivering  the  opinion  of  the  Court*  said,  that,  1826. 
"  the  plaintiffs  being  the  holders  of  the  note,  we  ^TC^ 
must  presume  it  was  in  their  bank,  and  there  it  '  V. 
was  made  payable.  They  were  not  bound  to  Smitb< 
look  up  the  maker,  or  to  demand  payment  of 
him  at  any  other  place.  The  defendant,  by  his 
endorsement,  guarantied,  that  on  the  day  of  pay- 
ment the  maker  would  be  at  the  bank  and  pay 
the  note,  and  if  he  did  not  pay  it  there,  he  agreed 
he  would  be  answerable  for  it  without  previous 
notice  of  the  default  of  the  maker."  The  rule 
here  laid  down  has  received  the  sanction  of  that 
Court  in  subsequent  cases,  (12  Mass.  Rep.  404. 
14  Mass.  Rep.  556.)  and  is  founded  in  good 
sense  and  practical  convenience,  without  in  any 
manner  prejudicing  the  rights  of  the  maker,  or 
the  endorser  of  the  note.  The  endorser,  know- 
ing that  the  maker  has  bound  himself  to  pay  the 
note  at  a  place  appointed,  has  a  right  to  expect 
that  he  will  provide  funds  at  that  place  to  take 
up  the  note ;  and  he  will  be  more  likely  to  be  ex- 
onerated from  his  liability,  by  having  the  demand 
made  there,  than  upon  the  maker  personally. 
Bat,  if  the  bank  where  the  note  is  made  payable 
is  the  holder,  and  the  maker  neglects  to  appear 
there  when  the  note  falls  due,  a  formal  demand 
is  impracticable  by  the  default  of  the  maker.  All 
that  can  in  fitness  be  done,  or  ought  to  be  re- 
quired, is,  that  the  books  of  the  bank  should  be 
examined,  to  ascertain  whether  the  maker  had 
any  funds  in  their  hands ;  and,  if  not,  there  was  a 
default,  which  gave  to  the  holder  a  right  to  look 
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1826.     to  the  endorser  for  payment.    And  even  this  ex- 
^^^  amination  of  the  books  was  not  required  in  the 

Smhh.     cases  c*te^  ^rom  the  Massachusetts  Reports.  The 

maker  was  deemed  in  default  by  not  appearing 

at  the  bank  to  take  up  his  note  when  it  fell  due. 

baSbei«e  lhe^e  should  incline,  however,  to  think,  that  the 

onifnicellsariy8book8  of  the  bank  0USht  to  be  examined,  to  as- 
!™i!!lem  l?Ke.x"  certain   whether   the    maker  had   any  balance 

amine       their  J 

books,  and  as-  standing  to  his  credit :  for,  if  he  had,  the  bank 

certain     whe-  °  7  *  7 

ther  the  maker  would  have  a  right  to  apply  it  to  the  payment  of 
in  their  hands,  the  note ;  and  no  default  would  be  incurred  by 

the  maker,  which  would  give  a  right  of  action 

against  the  endorser. 
The  averment     The  declaration  in  this  case  does  contain  an 

in     this    case  .  .  .  . 

sufficient.  averment  that  the  note  was  presented  to  the 
maker,  that  he  refused  to  pay  it,  and  that  notice 
of  the  non-payment  was  given  to  the  endorser. 
Whether  this  averment  is  broad  enough  to  admit 
all  the  proof  necessary  to  sustain  the  action 
against  the  endorser,  is  the  question  which  arises 
upon  the  declaration.  If,  by  reason  that  the  bank 
where  the  note  was  made  payable  was  the  holder, 
no  personal  presentment  or  demand  of  the 
maker,  could  be  required,  the  averment,  so  far 
as  it  asserts  such  presentment,  is  surplusage, 
and  no  proof  was  necessary  to  support  it.  What, 
then,  in  such  case,  is  a  presentment  of  the  note  ? 
It  would  be  an  idle  ceremony  to  require  the 
bank  to  take  the  note  from  its  files,  and  lay  it 
upon  the  counter,  or  make  any  other  public  ex- 
hibition of  it.  All  that  could  be  required  is, 
that  the  note  be  there,  ready  to  be  delivered  up 
if  payment  should  be  offered.     When  the  note 
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is  held  by  a  third  person,  it  is  practicable,  and     1826. 
there  is.  a  fitness  in  requiring  the  holder  to  in-  u^^Bank 
quire  at  the  bank  for  the  maker,  and  whether  he        v- 
has  provided  any  funds  there  to  pay  the  note. 
But  when  the  bank  itself  is  the  holder,  it  would 
be  impracticable  for  it  to  make  such  inquiry  in 
any  other  manner  than  by  ascertaining  that  the 
note  was  there,  and  examining  the  books  to  see 
if  the  maker  had  any  funds  in  the  bank.     If  the 
-note  was  there,  it  was  a  presentment,  and  if  the 
maker  had  no  funds  in  the  bank,  it  was  a  refusal 
of  payment,  according  to  the  legal  acceptation  of 
these  terms  under  such  circumstances* 

The  evidence  upon  the  trial  was  introduced 
under  this  averment  without  objection,  And  if 
that  is  sufficient  to  entitle  the  plaintiff  to  recover, 
the  Court  ought  not  readily  to  yield  to  technical 
objections,  where  the  defendant  has  had  the  full 
•benefit  of  whatever  defence  he  had  to  make. 
Under  this  state  of  the  case,  we  think,  the  ex- 
ception taken  to  the  declaration  cannot  prevail. 
And,  the  next  inquiry  is,  whether  the  evidence  to 
•which  the  defendant  demurred  was  sufficient  to 
sustain  the  action. 

By  this  demurrer,  the  defendant  has  taken  the  A  ^m"rr"  \° 

*  evidence     ad- 

questions  of  fact  from  the  jury,  where  they  pro- mit«  eTefy facl 

1  i-  *     ■  which  the  jury 

perly  belonged,  and  has  substituted  the  Court  in  »>*y  reasoim- 
the  place  of  the  jury,  and  every  thing  which  the  the  evidence. 
jury  could  reasonably  infer  from  the  evidence 
demurred  to,  is  to  be  considered  as  admitted. 
The  language  of  adjudged  cases  on  this  subject    Practice  of 
is  very  strong,  to  %how  that  the  Court  will  be  ex-  the™  e""dence 

.  i       i«i  i  -i_  •     f»  ■  «       discouraged. 

tremely  liberal  in  their  inferences,  where  the 
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1826.    party,  by  demurring,  will  take  the  question  from 
rf^pC^  the  proper  tribunal.     It  is  a  course  of  practice, 
r.       generally  speaking,  that  is  not  calculated  to  pro- 
mitb'     mote  the  ends  of  justice.    If  the  objection  to 
the  sufficiency  of  the  evidence  is  made  by  way 
of  motion  for  a  nonsuit,  it  might  be  removed  by 
testimony  within  the  immediate  command  of  the 
plaintiff.     The  deficiency  very  often  arises  from 
mere  inadvertence,  and  omission  to  make  inqui- 
ries, which  the  witnesses  examined  could  proba- 
bly answer. 
Proof  oeceisa-     In  order  to  determine  whether  the  evidence 
the  a°ctioUDP.p°rt  was  sufficient  to  support  the  action,  it  is  proper 
to  state  what  proof  was  necessary. 

The  plaintiffs,  to  entitle  them  to  recover,  were 
bound  to  show  that  they  were  the  endorsees  and 
holders  of  the  note  ;  that  the  note  was  at  the 
bank,  where  it  was  made  payable  at  the  time  it 
fell  due  ;  that  the  maker  had  no  funds  there  to 
pay  the  note  ;  and  that  due  notice  of  the  default 
of  the  maker  was  given  to  the  defendant. 
proof  actually  The  endorsement  of  the  note  to  the  plaintiffs, 
case.  and  that  it  was  discounted  in  the  office  of  dis- 

count and  deposit  of  the  Bank  of  the  United 
States  at  Washington,  where  it  was  made  paya- 
ble, was  fully  proved.  And  the  jury  would  have 
had  a  right  to  presume,  that  the  note  was  then 
at  the  bank,  where  it  was  discounted  ;  and  the 
bank  being  the  holder  and  owner  of  the  note,  the 
presumption,  at  least  prima  facte,  is,  that  it  re- 
mained in  the  bank,  to  be  delivered  up  when  paid. 
This  establishes  the  two  first  points ;  and,  to 
show  that  the  maker  had  no  funds  in  the  bank, 
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the  book-keeper  wan  examined  a*  a  witness,  1886. 
who  swore,  that  on  the  10th  day  of  July,  1817,  ^JbU* 
when  the  note  fell  due,  there  Was  no  balance  to  »• 
the  credit  of  the  drawer,  or  either  of  the  endor- 
sers, on  the  books  of  the  bank.  And  the  remain- 
ing question  is,  whether  due  notice  of  the  default 
of  the  maker  was  given  to  the  defendant.  The 
only  objection  to  the  sufficiency  of  the  evidence 
on  this  point  is,  that  the  notice  of  non-payment 
was  left  at  the  post  office  in  the  city  of  Washing- 
ton, addressed  to  the  defendant  at  Alexandria, 
without  any  evidence  that  that  was  hte  place  of 
residence.  The  testimony  on  this  point  is  that 
of  Michael  Nourse,  a  notary  public,  who  swore, 
that  on  the  day  the  note  fell  due,  he  presented  it 
at  the  store  of  the  defendant,  and  demanded 
payment  of  his  clerk,  who  replied,  that  Mr. 
Young  was  not  within,  and  he  would  not  pay  it. 
And  that,  on  the  same  day,  he  put  in  the  post 
office  notice  of  non-payment,  addressed  to  the 
defendant  at  Alexandria.  If  the  defendant's 
place  of  residence  was  Alexandria,  it  is  not  de- 
nied but  that  due  and  regular  notice  was  given 
him.  The  notary  was  a  sworn  officer,  officially 
employed  to  demand  payment  of  this  note,  and 
it  is  no  more  than  reasonable  to  presume  that  he 
was  instructed  to  take  all  necessary  steps  to 
charge  the  endorsers.  This  must  have  been  the 
object  in  view  in  demanding  payment  of  the 
maker.  And  it  is  fair,  also,  to  presume,  that  he 
made  inquiry  for  the  residence  of  the  defendant 
before  he  addressed  a  letter  to  him  ;  for  it  is  ab- 
surd to  suppose  he  would  direct  to  him  at  that 
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1836.  place,  without  some  knowledge  or  information 
r^To^  that  he  lived  there,  this  being  the  usual  and  ordi- 
t.  nary  course  of  such  transactions,  and  with  which 
"  the  notary  was,  no  doubt,  acquainted.  The  jury 
would,  undoubtedly,  have  been  warranted  to  in- 
fer, from  this  evidence,  that  the  defendant's  resi- 
dence was  in  Alexandria.  If  that  was  not  the 
fact,  this  case  is  a  striking  example  of  the  abuse 
which  may  grow  out  of  demurrers  to  evidence. 
For,  a  single  question  to  the  witness  would  have 
put  at  rest  that  point,  one  way  or  the  other,  if  the 
least  intimation  had  been  given  of  the  objection. 
It  was,  manifestly,  taken  for  granted  by  all  par- 
ties, that  the  defendant  lived  at  Alexandria.  And 
if  a  party  will,  upon  the  trial,  remain  silent,  and 
not  suggest  an  inquiry,  which  was  obviously  a 
mere  omission  on  the  part  of  the  plaintiff,  a  jury 
would  be  authorized  to  draw  all  inferences  from 
the  testimony  given,  that  would  not  be  against 
reason  and  probability ;  and  the  Court,  upon  a 
demurrer  to  the  evidence,  will  draw  the  same 
conclusions  that  the  jury  might  have  drawn. 

We  are,  accordingly,  of  opinion,  that  the  evi- 
dence was  sufficient  to  entitle  the  plaintiffs  to 
recover.  That  the  judgment  of  the  Court  below 
must  be  reversed,  and  the  cause  sent  back,  with 
directions  to  enter  judgment  for  the  plaintiffs, 
upon  the  demurrer  to  evidence,  for  the  amount  of 
the  note,  and  interest. 

Judgment.  This  cause  came  on,  &c.  On 
consideration  whereof,  it  is  ordkred  and  ad- 
judged, that  the  judgment  of  the  said  Circuit 


Smith. 
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Court,  on  the  demurrer  to  evidence  in  the  said     1826.  - 
cause,  be  reversed.     And  it  is  further  ordered  h^C^ 

7  U.  S.  Bank 

and  adjudged,  that  the  said  cause  be  remanded  _  ▼• 
to  the  said  Circuit  Court,  with  instructions  that 
judgment  be  entered  there  on  said  demurrer,  for 
the  plaintiffs  in  the  cause  ;  and,  further,  that  the 
Court  there  do  render  judgment  on  the  contin- 
gent verdict  found  for  the  plaintiffs,  according  to 
the  tenor  thereof,  with  costs,  &c* 

a  The  demurrer  to  evidence  is  an  unusual  and  antiquated  prac- 
tice, which  this  Court,  and  other  Courts,  have  recently  endeavour- 
ed to  discourage,  as  inconvenient,  and  calculated  to  suppress  the 
truth  and  justice  of  the  cause.  It  is  allowed  or  denied  by  the 
Court,  where  the  cause  is  tried,  in  the  exercise  of  sound  discre- 
tion, under  all  the  circumstances  of  the  case ;  and,  s7  Means,  that 
the  exercise  of  this  discretion  cannot  be  made  the  foundation  of  a 
writ  of  error.  The  party  demurring  is  bound  to  admit  as  true, 
not  only  all  the  facts  proved  by  the  evidence  introduced  by  the 
other  party,  but,  also,  all  the  facts  which  that  evidence  legally  may 
conduce  to  prove.  It  follows,  that  it  ought  never  to  be  admitted, 
where  the  party  demurring  refuses  to  admit  the  facts  which  the 
other  side  attempts  to  prove ;  nor  where  he  offers  contradictory 
evidence,  or  attempts  to  establish  inconsistent  propositions. 
(Young  v.  Black,  7  Crunch's  Rep.  565.  See  also,  Powling  and 
Others  v.  The  United  States,  4  Crunch's  Rep.  219.  PhilL  Evid. 
216, 2 17-     Bull.  N.  P.  c.  4.  p.  313.) 
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The  U.  S. 

T. 

anc  [Svaxtt.    CojrsrMUCTieir  of  Statuts.] 

The  United  States  against  Vanzandt. 

The  ease  of  the  UniUd  Statu  t.  Kxrkpatrick,  (9  WhuU.  Rep.  740.) 
revised,  its  authority  confirmed,  and  applied  to  the  present  case. 

An  omission  of  the  proper  officer  to  ruall  a  delinquent  paymaster 
under  the  injunctions  of  the  4th  section  of  the  act  of  the  t4th  of 
April,  ltl6,e.  60.  dees  not  discharge  his  surety. 

The  provisions  requiring  the  delinquent  paymaster  to  be  recalled,  and 
a  new  appointment  to  be  made  in  his  place,  are  merely  directory, 
and  intended  for  the  security  of  the  government ;  but  form  no 
part  of  the  contract  with  the  surety. 

The  statute  not  removing  from  office  the  delinquent  paymaster,  tjssv 
fmdo,  but  only  making  it  the  duty  of  the  proper  officer  to  remorn 
himy  the  circumstance  of  new  funds  being  placed  in  hit  hands 
after  his  delinquency,  does  not  discharge  the  surety. 

Fth.  tm.  THIS  cause  was  argued  by  the  Attorney  Ge- 
neral and  Mr.  Swann,  for  the  plaintiffs/  and  by 
Mr.  Jones  and  Mr.  Key,  for  the  defendant. 

ftVt.  left.  Mr.  Justice  Washington  delivered  the  opinion 
of  the  Court. 

This  was  an  action  of  debt  brought  in  the 
Circuit  Court  for  the  District  of  Columbia,  upon 
a  paymaster's  official  bond,  against  the  defend- 
ant in  error,  one  of  the  sureties  in  that  bond. 
The  condition  of  the  bond,  as  set  out  upon  oyer, 
is  in  the  following  words,  viz.  "  That  whereas 
the  above  bounden  John  Hall  is  appointed  pay- 

a  They  cited  the  United  States  v.  Kirkpatrick,  9  Wheat.  Rep. 
720. 
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master  of  the  rifle  regiment  in  the  army  of  the     1826. 
United  States  ;  now,  if  the  said  J.  H.  shall  well  ^JJTu^ 
and  truly  execute,  and  faithfully  discharge,  ac-        t. 
cording  to  law,  and  to  instructions  received  by 
him  from  proper  authority,  his  duties  as  paymas- 
ter aforesaid,  and   he,  his  heirs,  &c.  shall    re- 
gularly account  when  thereunto  required,  for  all 
moneys  received  by  him  from  time  to  time,  as 
paymaster  aforesaid,  with  such  person  or  persons 
as  shall  be  duly  authorized  and  qualified  on  the 
part  of  the  United  States  for  that  purpose,  and, 
moreover,  pay  into  their  treasury  such  balance  as, 
on  final  settlement  of  the  said  J.  Hall's  accounts, 
shall  be  found  justly  due  from  him  to  the  United 
States,  then,"  &c. 

To  the  declaration  filed  in  this  action,  the  de- 
fendant pleads,  that  the  said  John  Hall  did  well 
and  truly  observe  and  discharge,  according  to 
law,  and  to  instructions  received  by  him  from 
proper  authority,  his  duties  as  paymaster  in  the 
rifle  regiment  of  the  army  of  the  United  States, 
and  did  pay  into  the  treasury  such  balance  as,  on 
settlement,  was  found  due,  and  hath  observed, 
kept,  and  fulfilled,  every  matter  and  thing  in  the 
condition  of  the  said  bond,  which,  according  to 
the  said  condition,  ought  to  have  been  observed 
and  kept. 

The  breach  set  out  in  the  replication  is,  that 

the  said  J.  H.  did  not  pay  to  the  United  States 

the  sum  of  which  was  due,  and 

in  arrear,  on  a  certain  day,  and  which  he  ought 

then  to  have  paid  according  to  the  condition  of 

his  bond. 
Vol.  XI.  24 
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1826.        Upon  the  trial  of  tbeiane  formed  on  the  mat- 

ThTult  ter  8tate(*  m  ^e  vepbeatioi^  a  kill  of  exceptions 
r.  ^  was  taken  to  the  opinion  of  the  Court,  by  the 
United  Statee,  which  states,  that  to  support  the 
issue  on  the  part  of  the  United  States,  they  gave 
in  evidence  a  certified  copy  of  the  bond  afore- 
said, together  with  the  account  of  the  United 
States  against  the  said  J.  H.  settled  at  the  trea- 
sury department,  and  duly  certified  according  to 
law,  whereby  it  appeared,  that  a  balance  of 
29,266  dollars  6  cents  was  due  to  the  United 
States  by  the  said  J.  IL,  aa  paymaster  of  the  rifle 
regiment  of  the  army  of  the  United  Statee. 
Whereupon  the  defendant  prayed  the  Court  to 
instruct  the  jury,  that  if,  from  the  evidence  afore- 
said, they  should  believe,  theft  John  Hall,  named 
in  the  condition  of  the  bond,  had  neglected  and 
failed  to  make  any  report  to  the  paymaster  ge- 
neral onee  in  two  months,  showing  the  disposi- 
tion of  the  funds  previously  transmitted,  with  es- 
timates for  the  next  payment  of  the  said  regi- 
ment, and  bad  also  neglected  and  failed,  either 
to  transmit  such  estimates,  or  to  render  hie 
vouchers  to  the  paymaster  general  for  settlement 
of  hiq  accounts,  more  than  mx  montha  after  re*- 
ceiving  funds,  and  was  not  recalled  for  such  der 
fault  and  neglect,  but  additional  funds  were 
placed  in  his  hands,  notwithstanding  his  known 
defaults  and  neglects  in  the  instances  aforesaid* 
then  the  defendant  is  not  chargeable  for  aay 
failure  of  the  said  J.  H.  to  account  for  such  addi- 
tional funds  so  placed  in  hie.  handa  after  bis  said 
defaults  and  neglects,  in  respect  of  the  funds 
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previously  received,  were  known  as  aforesaid.     1826. 
The  Court  gave  the  instruction  as  prayed }  Mid,  a  ^iTsi7 
verdict  being  found  for  the  defendant,  a  writ  of  *    v. 
error  Was  sued  out  to  the  judgment  rendered  Vttoalldt- 
thereon. 

The  counsel  for  the  plaintiffs  in  error  have  notr^ndi2X! 
rested  their  cause  entirely  upon  the  decision  of  f^,habl^J5 
this  Court  in  the  case  of  the   United  States  v.  *•!»».-»*- 
Kirkpatrick,  (9  Wheat  Rep.  730.)  and  as  we  do  "-w  a?. 
not  feel  disposed  to  dissent  from  the  opinion 
given  in  that  case,  it  become*  material,  in  the 
first  place,  to  inquire,  whether  the  two  cases  are 
the  same  in  principle  or  not.    If  they  are,  it  Will 
avoid  the  necessity  of  any  general   reasoning 
upon  the  point  decided  in  this  cause  by  the  Court 
below.  v 

The  case  referred  to,  arose  upon  the  act  of 
CongresB  for  the  collection  of  the  direct  taxes, 
and  internal  duties.  The  action  was  founded 
upon  die  collector's  bond  against  the  sureties  ; 
and  one  of  the  questions  which  came  up  for  de- 
cision was,  whether  the  failure  of  the  comptrol- 
ler to  call  the  collector  to  account  at  the  periods 
prescribed  by  law,  and  the  consequent  injury  to 
the  sureties;  did  not  discharge  them  from  their 
responsibility  upon  the  ground  of  laches  ?  By 
the  28th  section  of  the  above  act,  the  comptrol- 
ler ef  the  treasury  is  required,  in  case  any  col- 
lector should  fail  to  collect,  or  to  render  his  ac- 
count, or  to  pay  over  quarterly*  or  sooner  if  re- 
quired, the  moneys  by  him  collected,  immediate- 
ly; after  such  delinquency,  to  issue  a  warrant  of 
distress  against  the  delinquent  collector,  to  be 
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J6.  •  levied  on  his  personal  estate,  and,  in  case  that 
J^  should  prove  insufficient  to  satisfy  the  warrant, 
*.       then  upon  his  real  estate.     The  decision  of  this 
Ean      Court  was,  1.  That  laches  is  not  imputable  to 
the  government ;  and,  2.  That  the  provisions  of 
the  law  requiring  settlements  by  its  officers  to  be 
made  at  short  periods,  are  designed  for  the  secu- 
rity and  protection  of  the  government,  and  to 
regulate  the  conduct  of  those  officers  ;  that  they 
are  merely  directory  to  the  officers,  and  form  no 
part  of  the  contract  with  the  surety. 

The  correctness  of  these  principles  is  admit- 
ted by  the  counsel  for  the  defendant ;  but  they 
insist  that  they  are  inapplicable  to  the  case  of  a 
surety  in  a  paymaster's  bond,  because,  by  the 
4th  section  of  the  act  "  for  organizing  the  gene- 
ral staff,  and  making  further  provision  for  the 
army  of  the  United  States,"  if  the  paymas- 
ter fail  to  render  his  vouchers  to  the  paymaster 
general  for  settlement  of  his  accounts,  for  more 
than  six  months  after  his  having  received  funds, 
the  injunction  of  the  act  is  imperative,  "that  he 
shall  be  recalled,  and  another  appointed  in  his 
place." 
coMtruetten     jt  jg  contended  by  the  defendant's  counsel, 

of  the  4th  sec-  J  7 

tionof  the  act  that  this  section  leaves  no  discretion  in  the  pro- 
of the  24th  of  * 

April,  1816,  c.  per  officer  of  the  government  to  continue  the 

69.  as    to   the  c 

liability  of  a  paymaster  in  office  after  his  delinquency,  but  that 
•urety."""    he  ceases  thereafter  to  be  paymaster,  and  the 
responsibility  of  his  sureties  is  terminated. 

It  must  be  conceded,  that  the  injunction  on  the 
proper  officer  of  the  government  to  recall  the 
delinquent  paymaster,  is  expressed  in  very  strong 
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language.    But,  whether  the  omission  to  per-    1826. 
form  the  act,  amounts,  under  every  possible  cir-  mf^u^ 
cumstance,  to  a  breach  of  official  duty,  may  ad-        ▼• 
mit  of  some  doubt.     May  it  not  be  excused  in  a 
case  where  the  paymaster  has  been  prevented 
from  rendering  his  vouchers  at  the  periods  men- 
tioned in  the  act,  by  causes  acknowledged  by  the 
government  to  have  been  beyond  .his  control  ? 
And,  if  it  may,  it  would  seem,  that  the  ground  of 
excuse  could  not  properly  be  made  a  subject  of 
judicial  inquiry  in   an  action  against  the  surety. 
It  may  further  be  remarked,  that  if  it  had  been 
the  policy  and  intention  of  the  legislature,  that 
the  act  of  delinquency  should  be  inexorably  fol- 
lowed by  a  removal  from  office,  it  might  not  be 
unreasonable  to   presume,   that  such   a  conse- 
quence would  have  been  distinctly  announced. 
It  is  not,  however,  the  intention  of  the  Court,  to 
express  any  opinion  upon  this  point,  because, 
whatever  may  be  the  duty  of  the  proper  officer 
of  the  government  in   this  respect,  it  must,  we 
think,  be  admitted,  that  until  the  paymaster  is 
recalled,  he  continues  in  office.     The  act  au- 
thorizes, perhaps  requires,  his  recall,  but  it  does 
not  displace  him.     The  officer  whose   duty  it 
may  be  to  recall  him,  acts  upon  his  own  respon- 
sibility to  the  government  by  declining  to  do  so  ; 
but,  until  he  acts  otherwise,  the  paymaster  is  au- 
thorized, notwithstanding  his  delinquency,  to  re- 
ceive, and  to  disburse  the  funds  which  may  be 
placed  in  his  hands. 

The  attempt  to  distinguish  this  from  Kirkpa- 
trickJs  case,  is  made  upon  the  ground,  that  that 
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1M&,    was  purely  tease  of  lach+s,  whas  ass,  in  thi%  an 


n»v.fc 


unauthorized  ad  was  done  by  the  government 
^"m  confiding  funds  to  the  disposal  of  a  public  dn* 
fcuker,  whom  the  government  mam  bound  by  low 
to  here  dismiaeed  from  office.  But,  wiU  it  be 
contended,  thai  the  obligation  to  dismiss  this  of- 
ficer was  BMre  imper alive  than  that  imposed 
upon  the  comptroller  to  call  the  collector  of  di- 
tect  taxea  to  account  at  the  period*  prescribed 
hf  law,  and  in  eaaee  of  delinquency,  to  pursue 
the  summaiy  remedy  which  the  same  law  pro- 
vided for  the  safety  of  the  public,  and,  conse- 
quentially, for  that  of  the  surety?  The  neglect 
ha*  the  one  case,  and  in  the  .other,  imputes  hchetf 
tn  the  offices  whose  duty  it  wan  to  perform  the 
acta  which  the  law  required ;  but,  in  a  legal  point 
ef  view,  the  rights  of  the  government  cannot  he 
affected  by  these  laches.  Tbeprovisioiitf  in  both 
laws  are  merely  directory  to  the  officers,  and  in- 
tended for  the  security  and  protection  of  govern- 
ment, by  insuring  punctuality  and  responsibility ; 
but  they  form  no  part  of  the  contract  with  the 
surety.  If*  then,  the  paymaster  continues  in  of- 
fice, notwithstanding  the  omission  of  the  proper 
officer  to  recall  him  on  the  ground  of  his  de- 
faults, the  act  of  placing  funds  in  his  hands  to  be 
disbursed  according  to  law,  is  not  one  of  which 
the  surety  can  complain,  since  the  public  inte- 
rest requires  that  the  troops  should  be  paid, 
which  can  be  done  only  by  the  officer  appointed 
for  that  purpose.  If  the  neglect  of  the  officers 
of  government,  from  which  the  surety  suffers, 
does  not  discharge  him  frt>»  his  responsibility 
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in  either  case,  it  is  not  perceived  how  the  1826. 
placing  funds  in  the  hands  of  the  paymaster,  ^^u!^ 
who  continues  in  office,  can  have  that  effect,  see-  ▼• 
ing  that  the  latter  circumstance  is  the  necessary 
consequence  of  the  former.  If  the  law  displaced 
the  officer  upon  the  ground  of  delinquency,  the 
placing  funds  in  his  hands,  after  his  removal  from 
office,  could  not  possibly  be  upon  the  responsibi- 
lity of  the  surety,  inasmuch  as  his  undertaking 
was  for  the  faithful  discharge  of  the  duties  of 
his  principal  as  paymaster,  and,  consequently, 
he  is  not  bound  for  his  acts  after  he  has  ceased 
to  hold  that  office.  The  whole  argument  of  the 
counsel  for  the  defendant  proceeded  upon  the 
assumption,  that  the  office  terminated,  ipso  facto, 
as  seon  as  the  delinquency  occurred,  which,  we 
have  endeavoured  to  show,  presents  an  incorrect 
view  of  the  subject. 

Whether,  admitting  that  the  surety  could  claim 
to  be  discharged  from  his  responsibility,  upon 
the  ground  assumed  by  his  counsel,  such  a  de- 
fence could  be  set  up  on  the  proceedings  in  this 
cause,  is  a  question  upon  which  the  Court  avoids 
expressing  an  opinion,  because  it  is  rendered  un- 
necessary by  that  which  has  been  pronounced, 
and  because  it  was  not  argued  at  the  bar. 

The  opinion  of  the  Court  is,  that  there  is  error 
in  the  judgment  of  the  Court  below,  and  that  the 
same  ought  to  be  reversed. 

Judgment  reversed. 
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[CoMTmucrto*  6F  Statute.] 

Otis,  Plaintiff  in  Error, 

against 

Walter,  Defendant  in  Error. 

Under  the  embargo  act  of  the  *5th  of  April,  1B08,  c.  170.  [lsri.]  s* 
1 1.  the  collector  is  protected  in  the  honest  exercise  of  his  discretion 
in  detaining  the  Teasel,  and  securing  both  Teasel'  and  cargo,  until 
an  actual  termination  of  the  vojage. 

Whether  the  fojrage  has  terminated, is  a  question  of  fact,  and  if  the 
Tojage  be  colourably,  but  not  really  terminated,  the  collector  may 
detain  the  vessel,  if  he  has  honest  suspicions. 

ERROR  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts.  This  is  the  same 
cause  which  was  formerly  before  this  Court/ 

Feb.  dih.  It  was  argued  at  this  term  by  the  Attorney 
General  and  Mr.  Blake,  for  the  plaintiff  in  error, 
and  by  Mr.  Webster  and  Mr.  Read,  for  the  de- 
fendant in  error. 

Feb.  isth.       Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  cause  is  brought  up,  by  writ  of  error,  from 
the  Supreme  Judicial  Court  of  Massachusetts, 
for  the  purpose  of  reviewing  a  judgment  of  that 
Court,  given  in  favour  of  the  defendant  here, 
upon  an  action  of  trover  instituted  in  that  State, 

a  Vide  ante,  S.  C.  Vol.  II.  p.  18.    Vol.  VI.  p.  583. 
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to  recover  damages  for  the  alleged  conversion  of  1826. 
sundry  articles  composing  the  cargo  of  the  sloop 
Ten  Sisters.  Otis,  in  the  capacity  of  collector  of 
the  District  of  Barnstable,  had,  in  the  year  1808, 
seized  and  detained  the  vessel  and  cargo  under 
the  provisions  of  the  embargo  act  of  the  25th  of 
April  in  that  year. 
This  is  the  third  time  that  this  cause  has  been    The  &encraJ. 

r  question        of 

brought  to  the  notice  of  this  Court.    In  the  two ,aw     hav:n& 
former  instances,  it  came  up  upon  bills  of  excep-  when  this  case 

was     forivit?rlv 

ticjns,  and  in  both  the  decisions  of  that  Court  before       the 

,  ,  r       .  y  Court,      (ante 

were    reversed,  and   a  ventre  facias   ae   novovoi.  n  P.  is. 
awarded.    In  the  present  instance,  a  special  ver-  the '  question* 
diet  has  been  taken,  and,  as  the  law  was  settled  !£„£?,*  % 
in  the  two  former  decisions,  that  until  the  termi-  J^Jj'    ^ 
nation  of  the  voyage  the  collector  was  protected  J^JJ*   tern,i" 
in  the  honest  exercise  of  an  unlimited  discretion 
in  detaining  the  vessel,  and,  by  necessary  conse- 
quence, in  resorting  to  the  ordinary  and  neces- 
sary means  of  securing  and  preserving  both  ves- 
sel and  cargo,  this  verdict  seems  to  be  drawn  up 
with  a  view  to  bring  up  the  single  question,  whe- 
ther, in  the  sense  of  the  laws  of  Congress,  and 
of  the  decisions  of  this  Court,  this  voyage  was 
not,  in  effect,  terminated  before  the  seizure. 

The  special  verdict  finds,  that  the  vessel  clear- 
ed out  "for  ihe  port  of  Yarmouth."  It  is  true, 
the  captain,  in  the  oath  attached  to  his  manifest, 
makes  use  of  the  mere  indefinite  expression 
u  bound  for  Yarmouth."  But,  when  we  come  to 
examine  the  sense  in  which  he  made  this  oath, 
by  referring  to  his  instructions,  which  are  also 

Vol.  XL  25 
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1826.  found  by  the  verdict,  we  find  it  restricted  to  a 
voyage  to  Bass  river,  where  it  was  to  terminate 
by  landing  his  cargo,  and  storing  it  in  a  particu- 
lar warehouse.  This,  then,  was  the  point  of  his 
destination,  call  it  port,  harbour,  place,  or  what 
we  will.  And,  as  the  collector  uses  the  definite, 
instead  of  the  indefinite  article,  before  port,  in 
the  clearance,  the  fair  inference  is,  that  the  clear- 
ance was  for  Bass  river,  under  the  designation 
of  "  the  port  of  Yarmouth." 

We  are  far,  however,  from  intending  to  inti- 
mate, that  if  the  captain's  oath  as  to  his  destina- 
tion could  not  be  modified  and  explained  by  re- 
ference to  his  instructions,  it  might  be  permitted 
to  enlarge  the  meaning  of  the  word  port  as  used 
in  the  clearance,  so  as  to  embrace  the  towtaship 
of  Yarmouth.  In  those  times,  when  it  behooved 
every  public  officer  to  be  on  the  alert  against  the 
multiplied  evasions  of  the  system  of  that  day,  it 
is  not  to  be  supposed,  that  the  definite  language 
of  the  clearance  was  adopted  without  an  object. 
The  captain  appears  to  have  acted  as  if  he  had 
received  a  clearance  on  a  general  voyage  to  Yar- 
mouth, whereas,  it  is  obvious,  that  the  collector 
of  Ipswich  acted  under  a  sense  of  the  impropri- 
ety of  giving  a  clearance  that  would  leave  the  ter- 
minus of  the  voyage  so  void  of  precision.  We 
consider  the  definite  article  as  having  been  used 
for  a  definite  purpose,  and  to  preclude  the  gene- 
ral privilege  of  sailing  to  any  point  in  the  town 
or  township  of  Yarmouth,  at  which  a  landing 
might  have  been  effected. 

It  is  obvious,  indeed,  from  the  whole  tenor  o  f 
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tbe  verdict,  that  the  mouth  of  Bass  river  is  un-  1826. 
derstood  more  emphatically  to  be  the  port  of  S^7J£S 
Yarmouth  than  any  other  place  in  the  township         v. 

.  Walter 

of  Yarmouth.  In  one  place  it  finds,  "  that  the 
harbour  or  port  of  Barnstable  is  about  three  miles 
from  the  harbour  of  Yarmouth ;"  in  another, 
that  a  long  point  of  land  intervenes  between 
"  Yarmouth  harbour  or  Bass  river  harbour,  and 
Hyanis  or  Barnstable  harbour ;"  in  both  instances 
drawing  an  express  discrimination  between 
Yarmouth  harbour,  to  which  the  vessel  was  bound, 
(taking  the  term  to  be  the  synonyme  of  port,) 
and  Hyanis,  or  Barnstable  harbour,  in  which  she 
was  seized. 

Every  thing  proves  that  Bass  river  harbour 
was  the  original  destination  of  the  vessel.  In 
this  sense,  it  cannot  be  denied,  that  Bass  river 
harbour  was  the  port  to  which,  in  the  language 
i»f  the  law,  she  was  "  ostensibly  bound."  No 
one  contends,  that  when  at  her  anchorage  in 
Hyanis  bay,  where  she  was  seized,  she  could  be 
considered  as  arrived  at  Bass  river  harbour.  It 
was  ten  miles  from  this  harbour — a  peninsula 
intervening — and,  as  the  verdict  finds,  the  vessel 
had  gone  to  Hyanis  bay  after  being  compelled, 
by  head  winds,  to  pass  Bass  river. 

But,  it  is  contended,  that  as  her  clearance  was 
not  specified  to  Bass  river  harbour,  but  to  the 
port  of  Yarmouth,  an  arrival  at  Gage's  wharf 
would  as  well  have  satisfied  the  exigencies  of  her 
case ;  that,  in  fact,  she  had  arrived  there  when 
anchored  where  she  was  seized,  and  that,  having 
then  a  right  to  demand  her  permit  to  land,  and 
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1826.  having  demanded  it,  the  circumstances  make  out 
a  termination  of  the  voyage  as  effectually  as  if 
she  had  put  in  to  Baas  river. 

We  have  already  stated,  we  think,  sufficient 
reasons  for  not  admitting  that  the  clearance  could 
be  satisfied  by  a  destination  to  Gage's  wharf. 
Yet,  it  cannot  be  denied,  that  there  is  one  part 
of  the  special  verdict  that  does  throw  some  ob- 
scurity over  this  part  of  the  case.  It  is  that  in 
which  the  jury  find  in  these  words :  "  that,  in  the 
practice  of  the  custom  house  for  Barnstable,  and 
of  the  owners  and  masters  of  vessels  belonging 
to  Barnstable  district,  Yarmouth  and  Barnsta- 
ble are  considered  one  and  the  same  port ;  and 
that  Gage's  wharf,  at  the  head  of  Lewis'  bay,  is 
a  place  in  Yarmouth,  at  which  vessels  bound  to 
that  port  frequently  unload,  and  that  no  diffe- 
rence is  made  in  the  custom  house  between  Yar- 
mouth and  Barnstable,  or  Hyanis,  as  to  the  entry 
of  vessels  that  have  arrived  at  either  place." 

If,  in  this  passage  of  the  verdict,  the  jury  meant 
to  find,  that  a  vessel  arriving  in  Hyanis  roads, 
an  open  roadstead,  not  locked  in  by  any  head 
lands  that  could  make  a  port  of  it,  had,  in  fact, 
arrived  at  Gage's  wharf,  or  Bass  river,  they  should 
have  been  explicit ;  and,  absurd  and  repugnant 
to  the  geography  of  the  country,  and  the  com- 
mon sense  of  mankind,  as  the  fact  would  have 
been,  we  must  have  submitted  to  it,  or  refused  to 
act  upon  it.  As  it  is,  we  can  only  draw  such  in- 
ferences as  the  finding  will  sanction.  And  we 
are  free  to  confess,  that  we  cannot '  understand 
what  is   meant  by  a   practice   of  the   custom 
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house  and  shipmasters  of  Barnstable,  which  con-  1826. 
founds  the  open  roadstead  of  Hyanis  with  the 
harbour  of  Bass  river,  or  even  the  landing  place 
at  Gage's  wharf,  the  one  ten,  the  other  three 
miles  off.  We  can  very  readily  conceive  why  the 
landing  place  at  Gage's  wharf  should  be  indiffe- 
rently called  Falmouth  or  Barnstable,  since  it  is 
in  the  town  by  the  one  name,  and  the  landing 
place  for  the  port  or  bay  of  the  other  name,  the 
line  crossing  the  bay  but  a  few  feet  from  the 
wharf.  To  arrive,  therefore,  at  Barnstable 
harbour,  or  Lewis9  bay  or  Hyanis  roads,  which 
seem  to  be  somehow  confounded  in  this  verdict, 
and  to  arrive  at  the  township  of  Yarmouth,  at 
Gage's  wharf,  may  be  considered  as  one  and  the 
same  thing.  And  yet  the  inference  from  that  fact 
may  be  directly  the  reverse  of  that  insisted  on  for 
the  defendant  in  error.  For,  the  finding  is  clear 
and  positive,  which  distinguishes  between  Barn- 
stable harbour  and  Yarmouth  harbour;  and  if, 
then,  Barnstable  harbour  be  identified  with  the 
landing  place  as  Gage's  wharf,  the  conclusion  is 
unavoidable  that  the  port  of  Yarmouth  cannot 
mean  the  landing  place  at  Gage's  wharf.  Indeed 
it  is  impossible  to  arrive  at  the  conclusion  that 
the  destination  of  this  vessel  was  indifferently  to 
Gage's  wharf  or  Bass  river,  without  permitting  a 
mere  inference,  and  that  too  from  equivocal 
terms,  to  conflict  with  a  positive  finding  of  the 
jury  couched  in  the  most  explicit  terras.  And 
even  when  advanced  that  far,  it  would  still  remain 
for  the  defendant  here,  to  maintain  that  a  vessel 
at  anchor  in    Hyanis  road  had  completed  her 
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1826.    voyage  Xq  Gage'*  wharf;  a  proposition  as  wide 

^^JJJ^  of  the  /act  wUb  ueference  Xo  the  topography  of 

7.       the  country  as  it  is  of  the  intendment  of  law,  or 

W«1tw. 


the  finding  of  the  jury.  For  .the  words  of  the 
special  verdict  are,  "that  the  Teasel  when  seized 
lay  at  anchor  in  the  harbour  or  port  of  Barnsta- 
ble, above  half  a  mile  from  the  shore  or  beach, 
and  about  three  rnilu  from  the  harbour  of  Yar- 
mouth." That  the  jury  did  not  intend  to  con- 
found Gage's  wharf  with  the  harbour  of  Yar- 
mouth is  distinctly  shown  by  the  words  that  fol- 
low the  above,  declaring  Gage's  wharf  to  be  six 
miles  and  a  half  from  where  the  vessel  was  seiz- 
ed. Whether  the  jury  were  right  or  wrong  in 
fixing  these  distances,  the  inference  we  deduce 
from  it  is  still  the  same,  to  wit,  that  the  harbour  of 
Yarmouth  and  Gage's  wharf  could  not  be  one,  no 
more  that  the  port  of  Barnstable  and  the  harbour 
of  Yarmouth  The  vessel  lay  in  the  former,  three 
miles  distant  from  the  latter,  and  six  and  a  half 
from  Gage's  wharf. 

Upon  the  whole,  we  can  discover  nothing  in  this 
case  to  induce  us  to  alter  the  opinion  entertained 
in  the  two  former,  that  the  vessel  had  not  reach- 
ed the  terminus  of  her  voyage,  that  she  was  in 
itincre,  and  therefore  liable  to  seizure.  On  the 
subject  of  the  argument  deduced  from  the  demand 
of  the  permit  to  land,  we  think  this  also  was  fully 
answered  and  disposed  of  in  the  former  decisions 
of  this  Court  in  the  same  suit.  We  are  there- 
fore of  opinion  that  the  act  on  which  the  collector 
relies,  justified  the  seizure  ;  that  there  is  error  in 
the  judgment  of  the  Court  of  Massachusetts ;  that 
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it  must  be  reversed,  and  adjudgment  entered  for     1826. 
th  e  plaintiff  here,  the  defendant  in  the  original  ^^Xilti 

Suit.  tee 

Judgment  accordingly,      LoDgwoith. 


[Statute  of  Frauds.  Evidkncx.] 

Hinde's  Lessee  against  Long  worth. 

• 

Question  as  to  the  sufficiency  of  a  certificate  of  acknowledgment  of 
a  deed  at  lands  in  Ohio. 

In  examining  the  admissibility  of  testimony  in  the  Court  above,  the 
party  excepting  is  to  be  confined  to  the  specific  objection  taken  at  the 
trial. 

Where  a  voluntary  deed  is  impeached  as  fraudulent,  evidence  of  judg- 
ments against  the  grantor  is  admissible  as  proof,  (among  other  facts,) 
that  be  was  indebted  at  the  time  of  making  the  deed,  although  the 
grantee  was  not  a  party  to  the  suits  on  which  the  judgments  were 

obtained     . 

A  voluntary  deed  is  void  as  to  antecedent,  but  not  as  to  subsequent 
creditors. 

ERROR  to  the  Circuit  Court  of  Ohio. 

This  was  an  action  of  ejectment  brought  by  the 
plaintiff  in  error,  to  recover  the  possession 
of  the  premises  in  the  cause,  described  as  in  lot 
No.  107  in  the  town  of  Cincinnati.  It  appeared 
in  evidence  at  the  trial,  that  on  the  28th  of  March, 
1799,  Thomas  Doyle,  sen.  under  whom  both  par- 
ties derived  title,  was  seized  and  possessed  of  the 
lot  in  question.  The  lessor  of  the  plaintiff  claim- 
ed  under  a  deed  of  that   date  from  Thomas 
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1826.  Doyle,  sen.  to  his  son  Thomas;  and  the  defend- 

mZ^XlZL  ant  8et  UP  a  t*t'e  un(*er  a  judgment  against  Doyle 
see       the  elder,  at  the  suit  of  John  Graff,  entered  at  the 

Longwortb.  August  term,  1799,  of  the  Court  of  Common  Pleas 
for  the  county  of  Hamilton.  At  the  trial,  three 
bills  of  exceptions  were  taken  by  the  lessor  of 
the  plaintiff. 

The  first  bill  of  exceptions  stated,  that  the 
plaintiff  in  support  of  his  action  offered  in  evi- 
dence the  deed  from  Doyle,  sen.  to  his  son,  to  the 
reading  of  which  in  evidence,  the  defendant  ob- 
jected, and  the  Court  rejected  it,  as  not  being  pro- 
perly acknowledged.  The  certificate  of  acknow- 
ledgment was  as  follows  :  "  Hamilton,  ss.  Person- 
ally before  me,  Thomas  Gibson,  one  of  the 
justices  of  the  Court  of  Common  Pleas  for  said 
County,  the  above  named  Thomas  Doyle  and 
Doyle  his  wife,  who  being  examined  sepa- 
rate and  apart,  acknowledged  the  foregoing  deed 
to  be  her  hand  and  seal,  free  act  and  deed,  for 
the  uses  and  purposes  mentioned."  Thomas 
Doyle  only  had  signed  the  deed.  His  wife  was 
not  named  as  a  party  to  the  conveyance  except 
in  the  conclusion  of  the  deed  as  follows :  "  In  wit- 
ness whereof  the  said  Thomas  Doyle  and 

his  wife,  who  hereby  relinquishes  her  right  of 
dower  in  the  premises,  have  hereto  set  their 
hands  and  affixed  their  seals,  the  day  and  year 
first  above  written."  A  seal  was  affixed  to  the 
deed,  but  no  signature  of  the  wife. 

In  the  second  bill  of  exceptions,  the  counsel 
for  the  plaintiff  stated,  that  he  claimed  title  un- 
der the  same  deed  mentioned  in  the  first  excep- 
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tion  by  virtue  of  which  Doyle  the  younger  became  1 826, 
seised  of  the  premises  in  question,  which  had  j^Xlcs- 
descended  to  the  wife  of  the  lessor  of  the  plain-  see 
tiff,  to  which  facts  he  adduced  proof  to  the  jury.  Lo0giOith. 
The  bill  of  exceptions  then  proceeds  to  state, 
that  the  defendant,  in  order  to  prove  that  the  deed 
was  made  with  intent  to  defraud  creditors,  having 
read  certain  depositions  to  establish  that  fact,  of- 
fered in  evidence  the  records  of  two  judgments 
recovered  against  Doyle  the  elder,  one  at  the  suit 
of  John  Graff,  at  the  August  term,  1799,  of  the 
Court  of  Common  Pleas  for  the  County  of  Hamil- 
ton, for  upwards  of  900  dollars ;  and  the  other 
in  favour  of  Edward  Shoemaker,  at  the  October 
term,  1800,  of  the  same  Court,  for  590  dollars. 
To  which  testimony  the  plaintiff  objected,  as  in- 
competent evidence,  upon  the  ground,  that  the 
proceedings  in  said  suits  had  taken  place  be- 
tween other  persons  than  himself  and  Doyle, 
jun.,  and  to  which  he  was  not  a  party.  The  ob- 
jection was  overruled  by  the  Court,  and  the  testi- 
mony admitted. 

The  third  bill  of  exceptions  stated,  that  after 
the  admission  of  the  evidence  aforesaid,  (the 
judgment  records,)  and  in  order  to  repel  the 
presumption  of  fraud  in  Doyle  the  elder,  and 
to  show  that  he  had  no  intention  to  defraud  cre- 
ditors by  making  the  said  deed,  but  to  prove  that 
Doyle  the  younger,  then  an  infant,  was  the  cre- 
ditor of  his  father,  the  plaintiff  offered  in  evi- 
dence the  depositions  of  certain  witnesses.  The 
bill  of  exceptions  then  proceeded  to  state,  that 
the  depositions  were  offered  to  rebut  the  evi- 

Vol.XI.  26 
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1826.    deuce  of  fraud  in  fapt,  and  the  evidence  of  a 

bJ^Xl**-  fraudulent  intent  in  the  grantor ;  but  the  Court 

see       declared  their  opinion  to  be,  that  the  la#t  men- 

Longwor^h.  tioned-  evidence  offered  for  rebutting  the  charge 

of   fraud  was    inadmissible,  and   rejected   the 

whole  of  the  evidence  so  offered. 

Upon  these  exceptions,  a  verdict  and  judgment 
haying  been  entered  for  the  defendant  in  the 
Court  below,  the  cause  was  brought  by  writ  of 
error  to  this  Court. 

« 

Feb.  15ft.  The  cause  was  argued  by  Mr.  Scott,  for  tf*e 
plaintiff,  and  by  Mr.  Webster  and  Mr.  Hammond 9 
for  the  defendant. 

On  the  part  of  the  plaintiff,  it  was  copjepcjed, 

1.  That  the  Court  below  erred  in  reject  jqg  tfre 
evidence  stated  in  the  first  bill  of  exception*,  of 
the  acknowledgment  of  the  deed  from  VoylOf 
sen.a 

2.  That  there  was  error  in  admitting  the  evi- 
dence offered  by  the  defendant,  as  stated  in  the 
second  bill  of  exceptions,  to  impeach  the  deed 
for  fraud.  It  was  not  fraudulent  at  common  law 
prior  to  the  statute  13  Eliz  c.  5/  and  that  statute 
had  never  been  adopted  in  Ohio/ 

a  Co.  Litt.  9  b.  3  Atk.  Rep.  409.  2  Atk.  Rep.  465.  Print. 
Dec.  184.  Doug!.  Rep.  384.  Ambl  Rep.  1 94.  2  Burr.  Rep. 
193.  6  East's  Rep.  486.  9  Mass.  Rep.  218.  15  John*.  Rep. 
109.  1H. 

b  Roberts  on  Frauds,  12 — 15.  and  note  (c.)  Id.  37.  11 6.  574. 

1  Co.  Rep.  93  b.     Dyer,  192  b.  and   l67  b.     10  Co.  Rep.  56. 

2  P.   Wms.  154.  157.    220.       Roberts    on    Frauds,  37.  and 
note  (p.) 

e  Oram.  Cong.  1787-  s.  1.  Laws  of  United StaUt,v6L  l.  p. 
476.     2  Rev.  Code,  302. 
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3.  The  evidence  stated  in  the  third  bill  of  ex*  1826. 
fceptions  wai  erroneously  rejected,  even  sap-jjfjj^^ 
posing  the  statute  13  Eliz.  c.  5.  to  be  in  force  in  see 
tb£  States  which  formed  the  territory  northwest  iymgworth. 
<rf  the  river  Ohio.  The  statute  27  Eliz.  c.  4.  is 
tmtetrued  more  strongly  in  favour  of  purchasers, 
than  that  of  13  Eliz.  c.  5.  in  favour  of  creditors. 
A  nlere  voluntary  conveyance,  under  the  last 
mentioned  statute,  is  only  presumptive  evidence 
of  an  intention  to  defraud  creditors,  and  maybe 
rebutted  by  countervailing  testimony."  The  au- 
thorities make  a  distinction  between  a  convey- 
ance to  a  stranger,  and  a  conveyance  to  a  child, 
ffor  maintenance  and  advancement.  The  latter 
to  riot  considered  at*  voluntary/  It  is  necessary 
to  prove  that  the  grantor  was  indebted  at  the 
fetie  of  making  the  conveyance/  A  voluntary 
settlement  by  a  trader,  who  afterwards  becomes 
bankrupt,  is  good  against  all  subsequent  credi- 
tors under  the  statute  of  Eliz.,  although  it  is  void 
tinder  the  bankrupt  laws/  Besides,  there  was, 
in  this  case,  fevidehcfe  that  the  grantee  was  the 
ctedltor  of  the  grantdr,  his  father;  so  that,  though 
h&  W06  then  an  infant,  the  conveyance  was  not 

a  1  Lev.  Rep.  150.  237.  1  Ventr.  Rep.  293.  1  Ch.  Cos.  99. 
216.    2  Burr.  Rep.  1072.     Roberts  on  Frauds,  30. 191. 

b  Fonbl.  tq.  V2J.  (n.  I.)  Sugd.  Fend.  420.  1  P.  Wm*. 
112. 

c  1  Atk.  Rep  94.     1  Vet.  sen.  Rep.  10.     2  Bro.  Ch.  Rep.  90. 

d  8  Ves.  Rep.  199-  I  Swanst.  Rep.  106.  Brownl  Rep.  189. 
5  Fes.  Rep.  384.  Newl.  oh  Contr.  385.  11  Mass.  Rep.  421. 
9  Mass.  Rep.  390.    Ambl  Rep.  596.    3  Dessaus.  8.  C.  Rep.  1 . 
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1826,     voluntary,  but  for  a  valuable  consideration.*    If 
^JXile*-  it  should  be  objected,  that  the  evidence  offered 
see       was  contrary  to  the  consideration  expressed  in 
Longworth.  the  deed,  the  answer  is,  that  the  party  may  aver 
and  prove  a  consideration  different  from  that 
expressed  in  the  conveyance,  if  it  be  consistent 
with  that  expressed/    And  Courts  will  uphold 
settlements  made  upon  fair  and  bona  fide  induce- 
ments, by  every  reasonable  presumption  in  their 
favour.0 

■ 

On  the  part  of  the  defendant,  it  was  insisted, 
That  the  statutes  of  frauds  had  been  prac- 
tically adopted  in  Ohio,  by  the  Governor/ and 
Judges,  under  the  provision  of  the  ordinance  of 
Congress  of  1787.4  To  adopt  them,  by  reference, 
without  reciting  them  at  large,  has  been  the  usual 
mode  of  adopting  and  publishing  the  English 
statutes  which  formed  parts  of  the  "  laws  of  the 
original  States.5'  The  common  law  itself  is  in 
force  only  by  virtue  of  the  same  adoption.  The 
statutes  of  frauds  having  been  heretofore  gene- 
rally acted  upon,  and  considered  as  in  force,  the 
validity  of  their  adoption  and  promulgation  hav- 
ing never  bt  en  doubted,  ought  not  now  to  be 
drawn  in  question.  The  construction  of  the 
statute  as  to  voluntary  conveyances  has  been  set- 
tled by  this  Court.  It  applies  as  well  to  cases 
where  the  conveyance  was  made  in  contempla- 

a  Co.  Litt.  2  b.     2  Lev.  Rep.  217. 
b  Phill.  Evid.  4  25,  426.  and  the  authorities  there  cited. 
c  Roberts  on  Frauds,  80.  149.    2  P.    Wms.  245.  Cas.    Temp. 
Talb.  64.     1  Atk.  Rep.  188. 
d  Ohio  Land  Laws,  322. 
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tion  of  creaking  a  debt,  immediately  afterwards  1826. 
contracted,  as  of  debts  actually  existing  at  the  mJJ2££ 
time/  But,  here,  copies  of  the  accounts,  upon  see 
which  the  judgments  were  recovered,  are  spread  Loogwortb. 
upon  the  record,  by  which  it  appears,  that  the 
causes  of  action  on  the  part  of  the  creditors  of 
the  grantor,  arose  before  the  date  of  the  deed. 
The  deed  itself  distinctly  stating  the  considera- 
tion upon  which  it  was  made,  proof  of  a  different 
consideration  was  inadmissible/  If  the  deed 
was  not  properly  acknowledged  and  recorded, 
it  was  not  notice  to  the  party  claiming  against 
it/  The  records  of  the  judgments  were  ad- 
missible in  evidence  to  impeach  jhe  validity  of 
the  deed,  as  showing,  among  other  facts,  that 
the  grantor  was  indebted  at  the  time  it  was  exe- 
cuted. The  maxim  of  res  inter  alios  acta  could 
not  be  applicable  to  this  testimony,  anymore  than 
to  other  evidence  of'  the  grantor  being  indebted 
at  the  time. 

Mr.  Justice  Thompson  delivered  the  opinion    Feb.tsd. 
of  the  Court. 

The  premises  in  question  in  this  cause,  are  de- 
scribed as  in  lot  No.  107.  in  the  town  of  Cincin- 
nati; and,  it  is  admitted  on  the  record,  that  on 
the  28th  day  of  March,  1799,  Thomas  Doyle,  sen. 
was  seised  and  in  possession  of  this  lot.     Both 

a  Sexton  v.  Wheaton,  8  Wheat.  Rep.  242. 
b  2  P.  Wm*.  203.     7  John*.  Rep.  341.     1  Vee.sen.  Rep.  128. 
)  John*.  Ch.  Rep.  341. 
c  2  Binn.  Rep.  44.  51.     4  Wheal.  Rep.  486. 
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1826.    parties  dtorive  title  under  bin.    The  lessor  of  tfcc 
Hind  h  *—  P^*ntiff  claims  under  a  dfcfcd  of  the  diate  above- 


mentioned,  from  Thomas  Doyle,  sen*  to  his  Mil 
itagwonh.  Thomas.  And  the  defendant  gets  up  a  titte 
wilder  a  judgment  against  Doyle  the  elder,  m  fa- 
Vour  of  John  Graff,  entered  in  August,  1799. 
Upon  the  trial,  the  validity  of  the  deed  from 
Doyle  the  elder  to  his  son  was  the  main  subject 
of  inquiry.  Three  bills  of  exception  were  taken 
On  the  part  of  the  lessor  of  the  plaintiff,  and  a 
verdict  entered  by  consent  for  the  defendant,  and 
the  case  is  brought  here  by  writ  of  error  to  the 
Circuit  Court  for  the  District  of  Ohio. 

1.  The  first  bill  of  exceptions  relates  to  the 
acknowledgment  of  the  deed  from  Doyle  the  el* 
der  to  his  son.  This  was  deemed  by  the  Court 
insufficient,  and  the  deed  rejected.  In  the  se- 
cond bill  of  exceptions,  however,  the  counsel  for 
the  plaintiff  stated  again,  that  he  claimed  title 
under  the  same  deed  mentioned  in  the  first  ex- 
ception, by  virtue  of  which  Doyle  the  younger 
became  seised  in  fee  of  the  premises  in  question, 
and  which  had  descended  to  the  wife  of  the 
lessor  of  the  plaintiff,  to  which  facts  he  adduced 
proof,  which  was  submitted  to  the  jury,  and  to 
which  proof  no  objection  appears  to  have  been 
made  on  the  part  of  the  defendant.  What  that 
proof  was  is  not  stated,  but  we  must  presume  it 
to  have  been  enough  to  prove  the  due  execution 
of  the  deed,  both  because  it  does  not  appear  to 
have  been  objected  to,  and  because  the  defend- 
ant went  into  evidence  to  show  the  deed  was 
fraudulent  and  void,  which  would  have  been  al- 
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together  irrelevant  if  the  deed  had  not  been  suf-     1826. 
ficiently  proved  to  be   submitted  to   the  jury.  ^^XheL 
This  might  supersede  the  necessity  of  this  Court       see 
expressing  any  opinion  upon  the  sufficiency  of  ixmgworth. 
the  acknowledgment  of  the  deed ;  because,  ad- 
mitting the  Court  below  erred  in  rejecting  it  in 
the  first  instance,  still,  as  it  was  afterwards,  in  the 
progress  of  the  cause,  duly  proved,  the  judgment 
would  not  be  reversed  on  account  of  that  error, 
if  this  was  the  only  question  in  the  cause. 

We  notice  this  point  only  to  correct  what  we 
consider  a  misapprehension  of  the  plaintiff's 
counsel  as  to  the  practice  in  cases  of  this  kind. 
Butt  as  this  cause  must  be  sent  back  to  another 
trial;  it  is  deemed  advisable  to  express  an  opi- 
nion upon  the  sufficiency  of  this  acknowledgment, 
the  certificate  of  which  is  as  follows :  "  Hamilton, 
88.  Personally  before  me,  Thomas  Gibson,  one 
of  the  Justices  of  the  Court  of  Common  Pleas 
for  said  county,  the  above  named  Thomas  Doyle, 
and  — < —  Doyle  his  wife,  who  being  examined 
separate  and  apart,  acknowledged  the  foregoing 
deed  to  be  her  hand  and  seal,  free  act  and  deed, 
for  the  uses  and  purposes  mentioned."  The 
question  is,  whether  this  can  be  taken  for  the 
acknowledgment  of  Thomas  Doyle.  He  only 
has  signed  the  deed.  His  wife  is  not  named  as  a 
party  in  any  manner,  except  in  the  conclusion, 
wjUich  is  as  follows :  "  In  witness  whereof,  the 

sajd  Thomas  Doyle,  and his  wife,  who 

hereby  relinquishes  her  right  of  dower  in  the 
premises,  have  hereto  severally  set  their  hands, 
and  affixed  their  seals,  the  day  and  year  first 
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1826.    above  written."     A  seal  is  affixed  to  the  deed, 
H^Tl^T^  but  no  signature. 

*ee  The  certificate  is  insufficient,  unless  it  contains 

mm 

Longworth.  enough  to  show,  with  all  reasonable  certainty, 
The  certificate  ^^  *n  point  of  fact,  Thomas  Doyle  did  appear 
of     acknow- before  the  officer  and  acknowledge  the*  deed- 

leogment     in-  .  .  ° 

sufficient     to  And  this,  we  think,  it  does  not  show.     It  does 

prove  the  cxe-  .  __ 

cutton  or  the  not  even  state  expressly,  that  Thomas  Doyle  ap- 
peared before  the  officer ;  but  if  that  is  to  be  in- 
ferred, the  purpose  for  which  he  appeared  is  not 
stated,  so  that  nothing  can  be  inferred  from  the 
mere  fact  of  appearance.  It  does  not  set  forth 
that  he,  in  point  of  fact,  did  acknowledge  the 
deed,  or  did  any  one  act  that  might  by  possibility 
be  construed  into  an  acknowledgment.  The 
certificate  does  state  that  the  wife  did  acknowledge 
the  deed,  which,  if  true,  necessarily  implies,  that 
•  she  appeared  before  the  magistrate,  although  that 
fact  is  not  stated.  The  form  of  the  certificate  is 
adapted  to  the  acknowledgment  of  the  wife.  It 
states,  that  being  examined  separate  and  apart, 
she  acknowledged  the  deed  to  be  her  hand  and  seal, 
free  act  and  deed.  The  relinquishment  of  dow- 
er, and  the  affixing  of  the  seal,  show  that  she 
was  intended  to  be  made  a  party ;  and  if  the 
Court  was  at  liberty  to  conjecture,  or  indulge 
any  intendment  about  the  real  fact,  it  would  be 
as  reasonable,  if  not  more  so,  to  infer,  that  the 
wife  did  appear,  and  make  the  acknowledgment 
certified,  and  by  mistake  omitted  to  sign  the 
deed,  than  that  the  husband  acknowledged  it. 
But  the  certificate  of  acknowledgment  ought  not 
to  be  left  in  such  uncertainty.    It  is  ex  parte  proof 
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of  the  deed ;  and  it  ought  to  appear  with  all  rea-     182(J. 
sonable  certainty,  that  the  requisites  of  the  law  ^ZXlm- 
had  been  complied  with.     The  deed  was,  there-       see 
fore,  properly  rejected  in  the  first  instance.  Longworth. 

2.  The  second  bill  of  exceptions  necessarily  Second  excep_ 
presupposes  that  the  deed  was  in  evidence  before lion- 
the  jury.  For  it  states,  that  the  defendant,  in 
order  to  prove  that  the  deed  was  made  with  in- 
tent to  defraud  creditors,  and,  therefore,  vojd, 
having  read  some  depositions  to  prove  that  fact, 
offered  in  evidence  the  records  of  two  judgments 
recovered  against  Doyle  the  elder ;  one  in  fa- 
vour of  John  Graff,  on  the  first  Tuesday  in  Au- 
gust, 1799,  for  upwards  of  900  dollars,  and  the 
other  in  favour  of  Edward  Shoemaker,  in  Octo- 
ber term,  1800,  for  about  500  dollars.  To  the 
admission  of  which  the  plaintiff's  counsel  ob- 
jected as  incompetent  evidence,  on  the  ground 
that  these  were  proceedings  inter  alios,  to  which 
Doyle  the  younger  was  in  nowise  a  party.  The 
objection  was  overruled,  and  the  evidence  ad- 
mitted. . 

It  will  be  perceived,  that  the  objection  to  the  In  examining 

•  i  •!•      ii         i  i  i  i   the  admiM,bi- 

evidence  was  specifically  placed  on  the  ground,  i>*y  of  tetiimo- 

i  Tt       i  *  i       °y>  tn«  party 

that  Doyle  the  younger  was  not  a  party  to  the  excepting  is  to 

m  a       i     •  hi  i    be  confined  to 

judgments.  And  it  may  well  be  questioned,  the  specific  ot>- 
whether,  when  the  purpose  for. which  the  evi-fftn^riah811 
dence  is  offered  is  specifically  avowed,  the  Court 
will  look  at  it  in  any  other  point  of  view,  or  in- 
quire whether  it  might  not  be  proper  for  some 
other  purpose.  As  a  general  rule,  we  think,  the 
party  ought  to  be  confined,  in  examining  the  ad- 

Vol.  XL  27 
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1826.    missibility  of  evidence,  to  the  specific  objection 
^TY^  taken  to  it.     The  attention  of  the  Court  in  call* 

Hmde's  Les- 
see      ed  to  the  testimony  in  that  point  of  view  only ; 

Longwmh.  anc'»  to  admit  an  inquiry  afterwards,  whe- 
ther the  evidence  might  not  have  been  admissi- 
ble for  some  other  purpose,  would  be  sanction- 
ing a  course  of  practice  calculated  to  mislead. 

It  is  unnecessary,  however,  in  this  case,  to  put 
the  question  on  that  ground,  for  the  evidence 
was  admissible  in  whatever  light  the  objection  id 
taken. 
Evidence  of  The  consideration  expressed  in  the  deed  from 
lgeamUbtgmCtnhe  Doyle  the  elder  to  his  son,  is  natural  love  and 
m*sMe\0*m- affection,  and  the  judgments  were  introduced  to 
rsaf?audeu?eentd.  show  that  the  grantor  was  in  debt  at  the  time  6f 
giving  the  deed,  which,  as  was  contended*  would 
render  it  void  as  against  creditors.  This  w&B, 
therefore,  necessarily,  an  inquiry  into  matters  to 
which  the  grantee  in  the  deed  was  not  a  party- 
It  was  certainly  competent  for  the  defendant  to 
show  that  the  grantor  was  indebted  at  the  time 
he  made  the  conveyance  ;  this  was  a  necessary 
step  towards  establishing  the  fraud  ;  and  if  these 
judgments  conduced  to  prove  that  fact,  they  could 
not  be  shut  out  as  incompetent  evidence.  The 
extent  and  effect  of  the  evidence  was  matter  for 
the  jury.  If  the  evidence  ought  to  have  been 
excluded  because  Doyle  the  younger  was  not  a 
party  to  the  judgments,  the  same  objection  would 
have  lain  against  the  proof  of  his  being  in  debt 
to  others  in  any  manner  whatever ;  that  would 
have  been  equally  an  inquiry  into  matters  to 
which  the  grantee  in  the  deed  was  not  a  party. 
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There  was,  therefore,  no  objection  to  the  evi-     1826. 
deape  op  this  ground.  m*£tL 

The  judgments  appear  to  havfe  been  entered       see 
gome  short  time  after  the  date  of  the  deed,  and  Longworth. 
it  is  said)  that  a  voluntary  deed  is  void  only  as  to    A  voIunlar 
antecedent,  and  not  subsequent  creditors,  unless Heed  is  void 

1  .  only  as  to  an- 

made  with  a  fraudulent  intent ;  and  this  appears  '"«/<*/,  and 
to  be  the  doctrine  of  this  Court,  as  laid  down  in  sequent  credi- 
Sextonv.  fVheatony  (8  Whfat  Rep.  242.)  after  a  v!"  VfoS<!i£ 
review  of  the  leading  authorities  on  this  ques-  vm'V  m*0 
tion.  But  copies  of  the  accounts  upon  which e^aw'thow- 
the  judgments  were  founded,  are  spread  upon  ciuwo? actloS 
the  record,  by  which  it  appears,  that  the  cause  "le  date  of fu2 
of  action  arose  before  the  date  of  the  deed.     If  d,ccd»      *n,.,» 

therefore,      it 

these  accounts  did  not  .properly  forma  part  of  *»■  evidence 

.  ,  to  be  left  to  the 

the  record,  according  to  the  course  and  practice  jury,  to  prove 
of  the  Court  where  the  judgments  were  entered,  oi  was  indeot- 

•  /•  i  •       _  •  i         iii  i  i       .      ed  at  the  time 

a  specific  objection  should  have  been  made  to  0f  the  execu- 
their  being  received  in  evidence,  which  would  deed.  °f 
have  led  to  the  inquiry  whether  they  properly 
formed  a  part  of  the  record;  but,  as  the  ques- 
tion is  now  presented  to  this  Court,  we  cannot 
my  that  these  accounts  are  to  be  stricken  out  of 
the  record .  They  may  be  looked  to  for  the  pur- 
pose of  showing  that  Doyle  the  elder  was  in 
debt  at  the  date  of  the  deed ;  but,  whether  to  an 
extent  which  would  avoid  the  deed,  must  depend 
on  circumstances  which  are  not  to  be  inquired 
into  by  this  Court.  There  was  no  error,  there- 
fore, in  the  admission  of  this  evidence. 

3.  The  third  exception  arises  on  the  rejection 
of  certain  depositions  offered  in  evidence  on  the 
part  of  the  plaintiff.     The  introductory  part  of 
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1826.     the  bill  of  exceptions  sets  out,  "that  after  the 

jJnlldeCLM-  adm*ssi°n  °f  ^e  evidence  aforesaid,  (the  judg* 
see  ment  records,*)  and  in  order  to  repel  the  pre- 
Lrongwortb.  sumption  of  fraud  in  Doyle  the  elder,  and  that 
The  evidence  ^e  ^a^  an  intention  to  defraud  creditors  by 
°wnt1ffbto  w!  making  the  said  deed,  but  to  prove  that  Doyle 
pel   the  pre-  the  younger  was  the  creditor  of  his  father,  the 

sumption       of  '  ° 

fraud,  was  ad- evidence  was  offered." 

having '  been  The  concluding  part  of  the  bill  of  exceptions 
double  purpote  alleges,  that  the  depositions  were  offered  to  re- 
D?tb°eWyS5ngJ!  but  the  evidence  of  fraud  in  fact,  and  the  evi- 
ofa,h*/J*the°r' dence  of  a  fraudulent  intent  in  the  grantor, 
ehodi  tahe°8itu-  Doyle  the  elder.  But  the.  Court  declared  their 
"we?  in  ^\n' °P^n*on  to  ^e>  ^at  'he  *ast  mentioned  evidence, 
the^me^the1  °^ere(^  ^or  re^utting  the  charge  of  fraud,  was 
deed  was  exe-  inadmissible,  and  rejected  the  whole  of  the  said 

cuted.  J 

evidence  so  offered. 

Looking,  then,  as  we  must,  to  the  whole  bill  of 
exceptions,  to  collect  its  true  meaning  and  import, 
we  must  understand  the  evidence  to  have  been 
offered  for  the  double  purpose  of  showing  that 
Doyle  the  younger  was  a  creditor  of  his  father, 
and  that  by  reason  thereof,  although  the  consi- 
deration in  the  deed  purported  to  be  natural  love 
and  affection,  it  could  not  be  considered  as  given 
with  intention  to  defraud  creditors  ;  and,  also, 
to  rebut  the  evidence  of  fraud  in  fact,  and  to 
show  the  character  and  situation  of  Doyle  the 
elder  in  point  of  property,  at  the  time  he  exe- 
cuted the  deed  in  question. 

If  the  testimony  offered  was  admissible  for 
either  of  the  purposes  above  stated,  the  Court 
erred  in  rejecting  it. 
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That  the  evidence  was  proper  for  the  latter  1826. 
purpose,  cannot  be  questioned.  The  charge  HiSdeCi^ 
against  the  grantor  was,  that  he  was  guilty  of  ** 
fraud  in  fact  in  making  the  deed  to  his  son  ;  Longwortb. 
that  it  was  done  for  the  express  purpose  of  de- 
frauding his  creditors ;  and  it  was  proper  evi- 
dence, therefore,  to  rebut  this  allegation,  to  show 
that  the  grantor  had  the  means  of  paying  his 
debts  independent  of  the  property  conveyed  to 
his  son.  Whether  the  evidence  would  have 
made  out  that  fact  to  the  satisfaction  of  the  jury, 
is  not  for  this  Court  to  inquire.  If  it  conduced 
to  make  out  that  fact,  it  should  have  been  sub- 
mitted to  the  consideration  of  the  jury.  A  deed 
from  a  parent  to  a  child,  for  the  consideration  of 
love  and  affection,  is  Hot  absolutely  void  as 
against  creditors.  It  may  be  so  under  certain  cir- 
cumstances ;  but  the  mere  fact  of  being  in  debt 
to  a  small  amdunt,  would  not  make  the  deed 
fraudulent,  if  it  could  be  shown,  that  the  grantor 
was  in  prosperous  circumstances,  and  unembar- 
rassed, and  that  the  gift  to  the  child  was  a  rea- 
sonable provision  according  to  his  state  and  con- 
dition in  life,  and  leaving  enough  for  the  payment 
of  -the  debts  of  the  grantor.  The  want  of  a  va- 
luable consideration  may  be  a  badge  of  fraud, 
but  it  is  only  presumptive,  and  not  conclusive 
evidence  of  it,  and  may  be  met  and  rebutted  by 
evidence  on  the  other  side.  The  evidence  of- 
fered to  show  that  Doyle  the  elder  was  indebted 
to  hi*  son  to  an  amount  equal  to  the  value  of  the 
property  conveyed  to  him,  was  declared  also  to 
be  for  the  purpose  of  repelling  the  presumption 
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1826.    of  fraud  in  fact,  and  to  show  that  there  could 
have  been  no  such  intention  to  defraud  hie  era- 


i#e      d iters,  by  putting  his  property  out  of  their  reach, 
LoofJortl|  without  receiving  any  real  and  adequate  conside- 
ration for  it.    Doyle  the  elder  might  have  sold 
the  land  to  his  son,  or  to  a  stranger,  for  a  valua- 
ble consideration,  and  given  a  good  title  for  the 
same,  although  his  debts  might  have  been  double 
in  amount  to  the  value  of  his  property,  unless 
his  creditors  had  acquired  a  lien  upon  it.    It 
would  have  been  no  fraud  in  judgment  of  law 
against  his  creditors,  for  him  to  have  paid  one, 
Evidence  ad- and  left  the  others  unpaid.     Had  the  evidence 
thow  another  been  offered* for  the  purpose  of  showing  that 

consideration    ,1        j       j  •  /•  in  •  1         j* 

than  that  ex- the  deed  was  given  for  a  valuable  consideration, 

8£a\if  not  inland  in  satisfaction  of  the  debt  due  from  the  fa- 

tS^S^lt  ther  to  the  son,  and  not  for  the  consideration  of 

x'l0Ti**vit%stAloveand  affectioii,  as  expressed  in  the  deed,  it 

might  well  be  considered  as  contradicting  the 

deed.     It  would  then  be  substituting  a  valuable 

for  a  good  consideration,  and  a  violation  of  the 

well  settled  rule  of  law,  that  parol  evidence  is 

inadmissible  to  annul,  or  substantially  vary,  a 

written  agreement. 

But  that  was  not  the  object  for  which  the  evi- 
dence was  offered,  or  the  effect  it  was  intended 
it  should  have.  It  could  not,  in  any  respect, 
vary  or  alter  the  deed,  or  give  to  it  a  different 
construction  or  operation  between  the  parties  to 
it.  The  defendant  had  attempted  to  invalidate 
the  deed  by  going  into  proof  of  circumstances 
out  of  the  instrument  itself,  and  unconnected 
with  it,  and  which  circumstances,  it  was  con- 
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tended,  Bhowed   a  fraudulent  intention  in  the     1826. 
grantor,  in  conveying  the  lot  in  question  to  his  )^£im^ 
son.     And  the   evidence  of  the   father's  being    ^  y. 
indebted  to  the  son,  was  to  meet,  and  repel,  the 
presumption  of  fraud  which  was  attempted  to 
be  raised  against  the  deed  by  reason  of  such  ex- 
trinsic circumstances.    The  evidence  which  has 
been  admitted  to  show  the  fraud,  and  that  which 
was  offered  to  rebut  it,  related  to  collateral  and 
independent  facts  unconnected  with  the  deed, 
and  could  not,  therefore,  in  any  manner,  vary 
or  aher  its  terms. 

The  third  exception  was,  accordingly,  well 
taken.  The  judgment  of  the  Court  below  must, 
therefore,  be  reversed,  and  the  cause  remanded, 
with  directions  to  issue  a  venire  de  now. 


{Local  Law.] 

Littlepage  against  Fowler  and  Others. 

The  following  entry  is  invalid,  for  want  of  that  certainty  and  preci- 
sion which  the  local  laws  and  decisions  require:  "  January  27 
1783.  J.  C.  L.  enteis  £0,000  acres  of  land  on  twenty  treasury  war- 
rants, No.  8,859,  be.  beginning  at  the  mouth  of  a  creek  falling 
into  the  main  fork  of  Licking,  on  the  north  side,  below  some  cedar 
clifi,  and  about  85  miles  aboTe  the  Upper  Blue  Licks,  and  running 
from  said  beginning  up  the  north  side  of  Licking,  and  bounding 
with  the  same  as  far  as  will  amount  to  ten  miles  when  reduced  to  a 
straight  line,  thence  extending  from  each  end  of  said  reduced  line, 
a  northerly  course  at  right  angles  to  the  same  for  quantity." 
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1826.         THIS  cause  was  argued  by  Mr.  Bibb,  for  the 
^JJJ^J'  appellant,'  and  by  Mr.  Talbot,  for  the  respond- 


T. 

Fowler. 
Feb.  14th. 


ent.* 


Feb.  tld. 


Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  cause  comes  up  by  appeal  from  the  Cir- 
cuit Court  of  Kentucky,  in  which  the  appellant 
filed  his  bill  to  compel  the  defendants  to  con- 
vey to  him  20,000  acres  of  land  in  right  of  a 
prior  entry.  The  defendants,  having  obtained 
the  prior  patent,  relied  upon  their  prior  legal 
rights ;  and,  on  the  hearing  below,  the  bill  was 
dismissed.  The  entry  on  which  the  complain- 
ants relied  was  in  these  words : 
Entry.  «  January  27,  1783.  John  Carter  Littlepage 
enters  20,000  acres  of  land  on  twenty  treasury 
warrants,  No.  8,859,  &c.  beginning  at  the  mouth 
of  a  creek  falling  into  the  main  fork  of  Licking, 
on  the  north  side  below  some  cedar  cliffs,  and 

a  He  cited  Pan n el  v.  Johnson,  2  Wheat.  Rep.  211.  Hite  v. 
Graham,  2  Bibb.  Rep.  143.  White  v.  Wilson,  3  Bibb.  Rep.  542. 
Whitaker  v.  Hall,  1  Bibb.  Rep.  79.  Bodley  v.  Taylor,  5  Cranch's 
Rep.  224.  M'Gee  v.  Thompson,  1  Bibb.  Rep.  132.  Marshall 
v.  Currie,  4  CrancKs  Rep.  176,  177-  Bush  v.  Todd,  1  Bibb. 
Rep.  64.  Whitaker  v.  Hale,  Id.  7S.  Roberts7 v.  Huff,  Hardin's 
Rep.  382.  Taylor  v.  Kincaid,  Id.  82.  Bowman  v.  Mellin, 
3  Bibb.  Rep.  153. 

b  He  cited  Hite  v.  Graham,  2  Bibb.  Rep.  144.  M'Kee  v.  Bod- 
ley, 2  Bibb.  Rep.  482.  Whitaker  v.  Hale,  1  Bibb.  Rep.  79. 
Craig  v.  Hawkins,  1  Bibb.  Rep.  53.  Smith  v.  Walton,  3  JBs'66. 
Rep.  153.  Carland  v.  Rowland,  Id.  127.  Webb  v.  Bedford, 
2  Bibb.  Rep.  259.  Greenup  v.  Lyne,  Id.  37-  Mercer  v.  Irvins, 
Id.  471.  Laudrum  v.  Hite,  1  Marsh.  Kentuck.Rep.  419.  Bartas 
v.  Calhoun,  2  Marsh.  Kentuck.  Rep.  169. 


OF  THE  UNITED  STATES.  217 

about  thirty-five  miles  above  the  Upper  Blue  Lick,     1826. 
and  running  from  said  beginning  up  the  north  ^J^]^ 
side  of  Licking,  and  bending  with  the  same,  as        v. 
far  as  will  amount  to  ten  miles  when  reduced  to 
a  straight  line,  thence  extending  from  each  end 
of  said  reduced  line  in  a  northwardly  course  at 
right  angles  to  the  same  for  quantity." 

The  only  question  in  the  cause  is,  whether  this  Qvu^,itdi.°ln  °0nf 
enfcry  contains  that  legal  precision  which  thesis  entry. 
land  laws  of  Kentucky  require  to  make  an  en- 
try a  valid  appropriation  of  the  land.  For  the 
defendants,  it  is  contended,  that  it  is  vague,  and 
calculated  either  to  mislead  a  subsequent  loca- 
tor, or  impose  upon  him  an  unreasonable  labour 
in  the  effort  to  identify  it. 

On  this  subject,  the  rule  of  the  law  of  that   General  rule 

as  to  the  vali- 

State,  and  the  rule  of  reason,  is,  that  the  objects  <*ity  of  entries, 
called  for  to  designate  the  land  appropriated, 
should  be  specific  ;  and,  if  not  notorious  in  them- 
selves, that  they  should  be  so  indicated  with  re- 
ference to  those  which  are  notorious,  as  to  ena- 
ble a  subsequent  locator  to  discover  and  identify 
them  by  using  ordinary  diligence. 

The  locative  calls  in  this  cause  are,  a  creek 
emptying  into  the  main  'fork  of  Licking  on  the 
north  side,  below  some  cedar  cliffs.  It  is  not 
pretended,  that  these  objects  have  the  attribute 
of  notoriety,  and,  in  order. to  lead  to  their  disco- 
very, the  subsequent  locater  is  referred  to  the 
main  branch  of  Licking  river,  and  the  Upper 
Blue  Lick,  which  are  notorious,  and  to  the  posi- 
tion and  distance  of  the  beginning  point  of  the 
entry,  with  reference  to  the  lick  and  the  river. 

Vol.  XI.  28 
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1826.         A  subsequent  locater,  then,  having  this  entry 
^J^To'  in  his  hand,  and  proposing  to  appropriate  the  ad- 
v.       jacent  residuum,  proceeds  to  the  lick  as  his  start- 
ing point ;  when  there,  he  knows  that  the  land 
lies  above  him  with  reference  to  the  river,  upon 
the  river  bank,  and,  in  the  language  of  the  entry, 
"  about  thirty-five  miles  above  the  Upper  Blue 
Lick." 
on  what  priii-     The  first  question  which  then  occurs  to  him, 
tance '  diied  is  that  which  has  constituted  the  principal  sub- 

for  to  be  com-  •       *       /»  ^•^i»  tt  i_    *.        •_ 

puted?  ject  of  argument  in  this  cause. .  Upon  what  prin- 
ciple is  the  distance  here  called  for  to  be  com- 
puted ?  For  the  appellant,  it  is  contended,  that 
he  should  pursue  the  meanders  of  the  river,  or 
the  most  practicable  route  by  land  ;  for  the  ap- 
pellee, that  he  must  apply  the  mathematical  prin- 
ciple to  the  entry,  and  take  the  shortest  line  that 
can  be  drawn  between  the  two  points ;  and  both 
j  contend,  that  they  are  sustained  by  adjudicated 
cases. 
Examination     \ye  haVe  examined  those  cases,  and  are  satis- 

of  the  rases  on 

this  subject,  tied,  that  neither  party  is  supported  in  his  doc- 
trine as  a  universal  principle ;  but  that  the 
Courts  of  Kentucky,  with  that  good  sense  which 
uniformly  distinguishes  their  efforts  to  extricate 
themselves  from  that  chaos  of  rights  in  which 
political  relations,  and  inveterate  practice,  had 
involved  them,  have  left  each  case  to  be  governed 
by  its  own  merits,  wherever  distance  has  been 
resorted  to  as  the  means  of  identifying  a  loca- 
tive call.  And  certainly  the  sense  in  which  the 
enterer  uses  the  reference  to  distance,  is  the 
only  general  rule  that  can  govern  aCourtincon- 
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struing  an  entry.    That  sense  may  be  gathered    1826* 
from  his  language,  or  inferred  from  the  habits  6f  >j^2^ 
men,  and  the  state  of  the  country ;  but.  as  he  is       ▼• 
responsible  for  the  sufficiency  of  his   entry,  it 
would  be  unfair  to  impose  an  arbitrary  and  unu- 
sual meaning  upon  the  language  of  unlettered 
men,  exploring  a  country  covered  with  thickets, 
and  replete  with  dangers. 

For  these  reasons,  the  straight  line,  as  the 
means  of  ascertaining  a  locative  call,  has  cer- 
tainly been  rejected  as  a  general  rule.  Such 
was  the  case  in  Hite  v.  Graham  et  al.  (2  Bibb. 
Rep.  144,  145.)  M'Kee  v.  Bodley,  (2  Bibb.  Rep. 
482.)  fVhitaker  v.  Hale  et  al.  (1  Bibb.  Rep. 
79.)  As  the  method  of  surveying  an  entry y 
however,  the  meanders  of  a  river  are  always  re- 
duced to  a  straight  line,  and  to  this  class  of  cases 
are  all  those  quoted  for  the  appellee  to  be  refer- 
ed.  {Craig  v.  Hawkins'  Heirs9  1  Bibb.  Rep. 
53.  and  many  others.)  Yet,  in  the  case  of  M'Kee 
v.  Bodley,  before  cited,  both  the  direction  and 
admeasurement  of  a  straight  line  are  resorted  to 
for  the  purpose  of  verifying  a  call  lying  on  the 
side  of  a  road.  And  the  reason  is  obvious  ;  in 
that  case,  the  shortness  of  the  line,  as  well  as 
the  phraseology  of  the  entry,  rendered  it  admis- 
sible that  the  enterer  referred  to  distance  as  as- 
certained by  direct  measurement. 

One  general  rule  is  never  departed  from,  to  Distance  indi- 
wit,  that  when  distance  is  indicated  by  a  road,  it  "id!    by  * 
shall  be  held  to  mean,  by  the  meanders  of  a  road. 
(Whitakcr  v.   Hale,  supra  and  passim.)     So, 
also,  where  there  is  no  road  or  trace,  the  most 
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1 826«  usual  route,  if  there  be  proved  such  a  route  to  exist, 
V^?/^/  seems  tq  be  the  rule.  So  it  is  laid  down  in  HiU 
?.  v.  Graham  ct  ah  in  which,  also,  the  general  rule 
as  to  the  sense  in  which  the  language  of  entries 
is  to  be  received,  is  explicitly  declared  to  be  '*  ac- 
cording to  the  popular  acceptation  at  the  time 
when  the  entry  was  made."  And,  although,  in 
the  case  of  White  v.  Wilson,  (3  Bibb.  Rep.  542.) 
a  learned  Judge  is  reported  to  have  said,  "  that 
there  seems  to  be  a  diversity  of  opinion  as  to  the 
most  natural  construction  of  a  locative  call  in  an 
entry  where  a  given  distance,  up  or  down  a  water- 
Distances  s,»e-  course,  is  specified,"  we  cannot  but  think,  that 

cified  on    wa-    _  ■  i  •    1  i  i 

ter  courses,  the  same  rules  which  govern  the  cases  on  the 
.subject  of  distances  by  land,  have  been  distinctly 
and  rationally  applied  to  distances  called  for  with 
reference  to  water  courses. 

Distances  on  the  Ohio  are  invariably  measured 
according  to  its  meanders.  (Hite  v.  Graham, 
2  Bibb.  Rep.  143.  Johnson  v.  PanneVs  Heirs, 
2  Wheat.  Rep.  207.)  Nor  is  there  any  thing  ar- 
bitrary in  the  rule,  nor  leading  to  a  result  so  in- 
definite as  the  supposed  distinction  between 
great  and  small  water  courses.  Their  naviga- 
ble character  furnishes  the  rule  by  identifying 
them  with  highways,  and  thus  the  popular  accep- 
tation of  terms  still  furnishes  the  distinction. 
This  is  very  obvious  from  the  case  of  Hite  v. 
Graliam,  in  which  the  Court  say,  ^  As  the  Ohio 
is  the  vsual  way  of  passing  from  one  point  on  it  to 
another,  and  was,  at  an  early  day,  the  great  high- 
way of  coining  to  that  part  of  this  country,"  &c. 
And,  in  the  same  case,  speaking  of  the  Little 
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Sandy,  the  Court  observes,  "This  call, like  thai  1806* 
fot '  distance  dri  the  Ohio;  is  not  explicit  as  tti  j^C^ 
computing  it.  But  this  stream,  though  like  the  ▼• 
Ohio  navigable,  i*  not  like  it  impassable,  except 
occasionally ;  and  a  person,  in  parsing  from  one 
point  of  it  to  another,  is  not  necessarily  confined 
to  the  wiiiding  of  the  stream.  A  direct  line, 
however,  would  be  impracticable  to  travel  and 
irao,  put  it  oiit  of  the  question  as  being  a  way  in 
which  a  call  of  this  kind  would  ever  be  under- 
stood by  any  ode.'9  And  thus,  in  the  case  of 
Bowman  v.  Melton,  (2  Bibb*  Rep.  158.)  where 
the  call  was  for  thirteen  or  fourteen  miles  up  a 
small  stream,  the  Court  observed,  "  It,  indeed, 
is  not  probable,  that  the  distance  along  the  mean- 
ders of  the  water  course  was  intended,  because, 
it  is  believed,  that  it  never  was  usual  to  travel 
with  the  meandere  of  a  small  stream  to  ascertain 
the  distance  of  one  object  from  another ;  nor 
is  it  probable  that  the  distance  by  a  direct  line 
was  intended,  because  it  would  extend  beyond 
the  head  of  the  water  course.  But,  it  is  rather 
to  be  presumed,  that  reputed  distance  was 
meant." 

Since,  then,  all  the  testimony  goes  to  esta- 
blish, that  Licking,  above  the  Upper  Blue  Lick, 
ia  not  a  navigable  stream,  at  least  not  so  as,  to 
be  resorted  to  as  a  highway,  especially  for  as- 
cending navigation,  it  follows,  that  the  inquiries 
of  a  subsequent  locater,  who  wished  to  appro- 
priate the  residuum  adjacent  to  this  entry,  or  of 
the  surveyor  who;  had  a  warrant  to  survey  it* 
would  be  for  a  creek  entering  into  Licking  on  the 
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1826.  north  side,  at  a  distance  from  the  lick  of  about 
j^T^  thirty-five  miles,  by  some  practicable  route.  The 
t.  answer  to  this  inquiry,  as  appears  from  the  evi- 
ow  er#  dence,  would  direct  him  immediate  to  the  fork 
of  Licking.  For  Morrow,  one  of  the  witnesses, 
swears,  that  be  could  reach  that  point  by  travel- 
ling in  a  practicable  route  about  thirty-five  or  forty 
miles,  (p.  486.  of  the  record)  and  in  a  direct 
line  it  is  ascertained  to  be  about  thirty  miles* 
Nor  would  the  call  for  the  cedar  cliffs  be  wanting 
here,  for,  it  is  worthy  of  remark,  that  the  call  is 
not  for  a  cliff  adjoining,  or  near  to,  or  in  sight  of, 
the  mouth  of  the  creek,  but  merely  for  a-  cliff  at 
an  indefinite  distance  above  the  mouth  of  the 
creek.  Whereas  all  the  witnesses  who  are  ex- 
amined to  identify  the  mouth  of  Foxe's  creek, 
where  this  entry  is  claimed  to  lie,  answer  under 
the  impression,  that  the  cliff  is  to  be  immediately 
above  or  adjoining  the  mouth  of  the  creek. 
In  this  particular,  there  is  much  reason  to  be- 
lieve, that  Foxe's  creek  stands  alone  on  the  north 
side  of  Licking ;  but  the  call  is  vague  and  inde- 
finite on  this  point,  since  it  is  answered,  if  the 
creek  is  below  the  cliffs  at  any  reasonable  dis- 
tance. 

We  will  now  suppose  the  locater  dissatisfied, 
or  in  doubt,  with  regard  to  the  object  thus  found, 
and,  returning  to  the  lick,  resolved  to  renew  his 
researches.  The  idea  of  finding  the  mouth  of 
Foxe's  creek,  by  following  a  direct  line,  is  out  of 
the  case,  since  no  course  is  furnished  him  by 
the  entry,  on  which  to  pursue  his  researches  for 
this  object.     He  must,  then,  either  renew  his  in- 
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quiries  for  some  other  creek  of  the  description    1826. 
called  for ;  or,  adopting  the  meanders  of  the  jJJJj^J^' 
river  as  his  guide,  pursue  his  way  up  its  mar-        ▼• 

Fowler. 

gin. 

In  answer  to  his  inquiries,  it  is  Qbvious,  that 
any  creek  lying  between  the  north  fork  of  Lick- 
ing and  Foxe's  creek,  would  be  recommended  to 
his  examination  in  preference  to  Foxe's ;  because 
the  latter  must  be  farther  removed  from  the  dis- 
tance of  thirty-five  miles  than  any  one  lying 
above  it.  '  If,  then,  the  enterer  intended  to  appro- 
priate his  land  at  the  mouth  of  Foxe's  creek,  it  is 
obvious,  that  his  call  for  distance  is  calculated  to 
mislead,  not  to  direct,  a  subsequent  locater. 

But,  as  there  is  no  evidence  in  the  cause,  of 
any  road,  trace,  or  explored  route,  leading  from 
the  lick  to  the  mouth  of  any  of  these  creeks,  let 
us  suppose  the  explorer  at  liberty  to  take  the 
course  contended  for  in  behalf  of  the  appellant, 
and  to  thread  his  way  up  the  meanders  of  the  river. 
When  he  reaches  the  mouth  of  Foxe's  creek,  he 
finds  himself  short  of  the  distance  called  for  by 
more  than  one  third  of  the  whole,  that  is  to  say, 
by  eleven  miles.  Does  the  cause  afford  any 
ground,  or  the  cases  any  principle,  which  will 
authorize  his  stopping  there  ? 

The  call  is  for  a  creek  "  about  thirty-five 
miles"  above  the  lick.  We  are  not  disposed  to 
restrict  the  appellant  to  the  rigid  rule  formerly 
laid  down  by  the  Courts,  by  which  the  word 
"  about"  was  rejected,  and  the  entry  limited  to 
the  number  called  for.  In  surveying  entries, 
there  is  little  doubt  that  this  is  the  rule  ;  but,  in 


Fowler. 
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1836.  measuring  distances,  a  more  liberal  rule  is  laid 
^££jj^  down  in  the  more  modern  case  of  Jones  v.  Plum- 
v.  mer,  of  which  we  are  disposed  to  allow  the  party 
the  full  benefit.  (2  Littel  162.)  It  is  in  these 
words,  "  According  to  repeated  decisions  of  this 
Court  under  the  word  '  about,' the  subsequent 
adventurer  .might  be  required  .to  stop  a  little  short 
of,  or  extend  the  search  a  little  beyond  the  dis- 
tance called  for." 

"  But,  according  to  the  principle  of  this  rule,  if 
he  might  stop  eleven  miles  short,  he  may  advance 
eleven  miles  beyond  the  distance  called  for;  and 
two  and  twenty  miles  search,  or  even  the  half  of 
it,  on  the  margin  of  such  a  stream,  or  any  stream, 
would  be  too  much  to  require  of  a  subsequent 
locater. 

Had  the  object  called  for  had  any  claim  to  the 
attribute  of  notoriety,  it  might  have  had  some 
greater  claim  to  indulgence,  on  the  principle  of 
Taylor  v.  Kincwid,  {Hardin.  Rep.  82.)  or,  had 
there  been  proved  a  known  and  received  compu- 
tation of  distance  attributed  to  the  object,  it 
might  have  been  considered  with  reference  to  the 
principle  in  Bowman  v.  Mellin,  (3  Bibb.  Rep. 
153.) 

But  there  is  no  evidence  of  any  received  esti- 
mation of  distance  from  the  lick  to  the  mouth  of 
this  creek ;  nor  is  there  the  least  evidence  that  it 
took  the  name  of  Foxe's  prior  to  the  entry.  On 
the  contrary,  and  this  furnishes  another  legal 
objection  to  this  entry,  there  is  evidence,  that 
at  that  time, -and  a  year  before,*  it  bore  the  name 

a  John  M'Intire's  deposition. 
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of  Indian  creek,  and  there  is  on  the  record  a    1826. 
copy  of  an  entry*  made  upon  it  by  that  name,  ^itdepage' 
in  the  same  year,  and  only  seven  months  junior        ▼. 
to  the  entry  of  the  appellants.     Indeed,  the  time 
and  incident  that  gave  it  the  name  it  now  bears, 
are  positively  proven  to  be  cotemporaneous  with 
the  survey. 

And,  finally,  if  resort  be  had  to  the  means  of 
testing  the  identity  of  the  call  admitted  in  M'Kee 
v.  Bodley,  to  wit,  bourse  and  distance  in  a  right 
line,  we  find  the  test  entirely  fatal  to  the  call  in 
this  instance.    The  course  is  not  given,  and  the 

distance  is  not  one  third  of  that  called  for.  And 

• 

we  farther  find,  that  there  are  at  least  two  streams 
on  the  same  river  which  answer  the  call,  when 
subjected  to  this  test,  infinitely  better ;  to  wit, 
that  now  called  the  north  fork,  but  which  was 
formerly  known  as  an  undistinguished  creek,  and 
Warwick's  creek  or  run,  the  former  near  thirty- 
five  miles,  and  the  latter  twenty-seven  and  a  half 
on  a  direct  line  from  the  lick. 

On  no  principle,  therefore,  can  this  entry  be 
supported,  and  the  decree  below  must  be  affirm- 
ed, with  costs. 

Decree  accordingly. 

a  Shephard's  entry. 
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[Local  Law.] 

Taylor's  Devisee  against  Owing  and  Others. 

An  entry,  calling  for  ttfe  land  to  lie  on  the  east  tide  of  Slate  creek,  a 
southwest  branch  of  the  main  fork  of  Licking,  M  beginning  where 
a  buffalo  road  crosseth  said  creek  at  the  month  of  .a  branch  empty- 
ing into  said  creek  at  the  northeast  side,  it  being  the  place  of  be- 
ginning for  S.  M.'s  entry  of  £0,000  acres,"  is  defective  in  certain- 
ty and  precision ;  and  its  defects  are  not  aided  by  the  reference  Is 
S.  M.'s  entry  for  "  20,000  acres,  lying  on  tjie  west  side  of  Shin 
creek,  southwest  branch  of  the  fnain  fork  of  Licking  creek,  begin- 
ning where  the  buffalo  road  crosses  Slate  creek,  at  the  mouth  of  a 
branch,  emptying  in  on  the  east  side  thereof;  there  are  several  ca- 
bins," fee.  "  to  include  a  large  quantity  of  fallen  timber,"  Ice* 

Feb.  nth.  THIS  cause  was  argued  by  Mr.  Talbot,  for  the 
appellant,  and  by  Mr.  Trimble,  for  the  respon- 
dents. 


Feb.  slm.       Mr.  Chief  Justice  Marshal  delivered  the  opi- 
nion of  the  Court. 

The  appellant  filed  a  bill  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tucky, praying  a  conveyance  of  a  tract  of  land 
for  which  the  defendants  had  obtained  elder  pa- 
tents, and  which  the  plaintiff  claimed  in  virtue  of 
a  prior  entry,  which  was  made  on  the  6th  of  Ja- 
nuary, 1783,  and  is  in  these  words:  "James 
Taylor  enters  12,000  acres  of  land  on  ten  trea- 
sury warrants,  No.,  &c. :  to  be  laid  off  in  one  or 
more  surveys,  lying  on  the  east  side  of  Slate 
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creek,  of  southwest  branch  of  the  main  fork  of    1826. 
Licking ;  beginning  where  a  buffalo  road  cross-  ^^£oe- 
eth  said  creek  at  the  mouth  of  a  branch  emptying      visee 
into  said  creek  on  the  northeast  side,  it  being  the     owing, 
place  of  beginning  for  Samuel  Meredith's  entry 
of  20,000  acres ;  running  from  thence  with  said 
Meredith's  line  down  Slate  creek,  binding  with 
the  same  the  distance  of  three  miles  when  re- 
duced to  a  straight  line  from  the  beginning  to  his 
lower  corner ;  thence  continuing  down  the  east 
side  of  Slate  creek,  binding  with  the  same  as  far 
as  will  amount  to  three  miles  when  reduced  to  a 
straight  line    from    Meredith's    lower    corner; 
thence  extending  from  each  end  of  this  reduced 
line  of  six  miles  a  northeast  course,  and  con- 
tinuing said  course  until  a  line  at  right  angles  to 
the  same  shall  include  the  quantity  of  vacant 
land,  exclusive  of  all  legal  prior  claims." 

The  entry  of  Meredith  was  made  on  the  30th 
of  November,  1822,  and  is  in  these  words: 
"  Samuel  Meredith  enters  20,000  acres,  lying  on 
the  west  side  of  Slate  creek,  southwest  branch 
of  the  main  fork  of  Licking  creek ;  beginning 
where  the  buffalo  road  crosses  Slate  creek,  at  the 
mouth  of  a  branch  emptying  in  on  the  east  side 
thereof ;  there  is  several  cabins  on  said  , 

running  from  the  beginning  down  Slate  creek, 
and  binding  thereon  as  far  as  will  amount  to 
three  miles  when  reduced  to  a  straight  line  ; 
then  from  the  beginning  running  up  Slate  creek, 
and  binding  thereon  as  far  as  will  amount  to  three 
miles  .when  reduced  to  a  straight  line  from  the 
beginning,  to  include  a  large  quantity  of  fallen 
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1826.    timber ;  and  then  to  extend  from  the  upper  and 

£^£nL  *ower  enc*  °^  the8e  tines  on  t^e  t>*ak  of.  Slate 
Titee      creek,  a  west  course,   until  a  line  running  due 
oJiog.    south  and  north  shall  include  the  quantity  of  va- 
cant land  required  to  be  laid  off  in  one  or  more 
surveys." 

The  defendant  contends,  that  this  entry  is  in- 
valid, because  it  does  not  describe  the  land  it 
seeks  to  appropriate  with  such  certainty  as  to 
enable  a  subsequent  purchaser  to  avoid  it,  and 
to  locate  the  adjacent  residuum. 

The  land  is  to  lie  on  the  east  side  of  Slate 
creek,  a  southwest  branch  of  the  main  fork  of 
Licking.  Slate  creek  was  well  known  by  this 
name,  but  it  is  a  stream  of  considerable  extent, 
and  the  law  requires,  that  the  particular  part  of 
it  on  which  Taylorts  land  is  placed,  should  be 
designated  so  specially  and  precisely,  that  a  sub- 
sequent locator,  using  due  diligence,  and  possess- 
ing ordinary  intelligence,  might  appropriate  the 
adjoining  vacant  lands.  The  plaintiff  contends, 
that  this  certainty  is  to  be  found  in  the  descrip- 
tion of  Taylor's  place  of  beginning.  It  is  in 
these  words :  "  Beginning  where  a  buffalo  road 
crosseth  said  creek,  at  the  mouth  of  a  branch 
emptying  into  said  creek  on  the  northeast  side, 
it  being  the  place  of  beginning  for  Samuel  Me- 
redith's entry  of  20,000  acres." 

It  is  the  plain  dictate  of  good  sense,  which  is 
supported  by  the  whole  current  of  decisions  in 
Kentucky,  that  an  entry,  to  satisfy  the  law,  must 
describe  the  place  with  sufficient  accuracy  to  be 
found  and  known  by  others,  and  in  terms  which 
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will  not  fit  other  places  equally  well  with  that  in-     1826. 
tended  to  be  appropriated.  T^tert^t 

The  particular  descriptive  words,  or,  in  the  Tim 
technical  language  of  the  country,  the  locative  owing, 
calls  of  the  entry,  are  a  buffalo  road  crossing 
Slate  creek  at  the  mouth  of  a  branch  emptying 
into  the  creek  on  the  northeast  side,  and  Mere- 
dith's beginning.  The  plaintiff  contends,  that 
these  words  describe  the  mouth  of  Little  Slate 
creek. 

Little  Slate  is  a  creek  which  empties  into 
Slate  on  its  northeast  side,  some  say  30  or  40, 
others  50  or  60  miles,  by  the  meanders  of  that 
stream  above  its  mouth.  The  whole  length  of 
Slate  is  not  mentioned  by  the  witnesses,  but  it  is 
sufficiently  apparent,  that  its  source  is  a  consi- 
derable distance  above  its  mouth.  Two  creeks, 
Little  Slate,  and  Mile  creek,  Roe's  run,  and  seve- 
ral branches,  empty  into  it  on  the  northeast  side, 
and  it  is  crossed  by  numerous  buffalo  traces, 
some  of  which  are  not  far  from  the  mouths  of  four 
streams,  though  no  one  is  so  near  as  that  just  be- 
low the  mouth  of  Little  Slate.  The  crossing 
place  near  that  creek  is  stated  to  be  ten  or  twelve 
yards  below  its  mouth,  by  some  of  the  witnesses, 
and  by  others  to  be  rather  more. 

The  objections  made  to  this  entry,  are  not  only 
that  it  is  vague,  but  that  it  is  calculated  to  mis- 
lead. It  calls  for  a  buffalo  road  crossing  the 
creek  at  the  mouth  of  a  branch  emptying  into  it 
on  the  east  side.  This  trace  is  said  to  be  so 
small  as  not  to  be  generally  denominated  a  road. 
The  traces  made  by  buffaloes  are  stated  to  be 
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1826.    of  various   dimensions,  from  three  to  ten   or 
jjjf^jj^  twelve  feet  wide,  and  sometimes  wider.    This 
•ear  the  mouth  of  Little  Slate  is  about  a  foot 


T. 


Owtaf.  wide,  and  is  nearly  lost  in  the  bottom.  It  is  re- 
presented by  some  of  the  witnesses  rather  as  a 
deer  path  than  a  buffalo  road.  These  traces 
have  been  called,  by  the  inhabitants,  roads,  traces, 
and  paths.  Some  of  the  witnesses  say,  that 
these  names  are  used  indiscriminately ;  others, 
that  they  designate  larger  or  smaller  routes ;  the 
word  "  road"  being  applied  to  a  large  trace,  and 
"  path"  to  a  small  one ;  that  the  trace  at  the 
mouth  of  Little  Slate  would  never  have  been 
spoken  of  as  a  road. 

Although  the  distinction  between  a  road  and  a 
path  is  common  throughout  our  country,  yet,  the 
Court  must  have  supposed,  that  it  was  not  taken 
in  Kentucky  in  reference  to  the  traces  of  buf- 
faloes, had  the  witnesses  concurred  in  making 
this  declaration.  But  they  have  not  concurred 
in  it.  Many  of  them  aver,  that  the  distinction  is 
as  applicable  to  tracts  of  this  description  as  to 
others,  and  is  in  as  common  use.  The  Court, 
therefore,  cannot  avoid  supposing,  that  a  subse- 
quent loeater,  finding  this  small  path  near  the 
mouth  of  Little  Slate,  and  understanding  that 
there  were  considerable  roads  near  the  mouths 
of  other  streams,  would  think  that  this  could 
not  be  the  road  required  by  Taylor's  entry. 

There  is  a  still  more  important  variance  in  the 
character  of  the  stream  itself.  The  entry  calls 
for  a  branch,  and  Little  Slate  is  a  considerable 
creek.    It  could  scarcely  be  mistaken  for  what 
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is  denominated  a  branch ;  and  a  subsequent  lo-     1826. 
cater,  intending  to  lay  his  warrant  at  this  place,  t£^£j&. 
could  not  reasonably  suppose,  that  it  was  already      rfeee 
appropriated  by  an  entry  professing  to  begin  at     owing, 
the  mouth  of  a  branch.  In  argument,  the  counsel 
for  the  plaintiff  has  sought  to  get  over  this  diffi- 
culty by  varying  the  language  of  his  entry.     He 
treats  the  question  as  if  the  entry  had  called  for 
a  branch  of  Slate  creek,  and  shows  that  Little 
Slate  fits  this  call.     The  argument  would  have 
been  strong  had  the  language  of  the  entry  sustain- 
ed it;  but  the  words  are,  "  the  mouth  of  a  branch 
emptying  into  Slate."    The  difference  between 
"  a  branch  of  Slate,"  and  "  a  branch  emptying 
into  Slate,"  is  obvious. 

There  is  still  a  farther  difficulty  which  the 
plaintiff  must  encounter  in  this  part  of  his  case* 
It  is  alleged,  that  Little  Slate  was  the  notorious 
name  of  the  stream  when  Taylor's  entry  was 
made.  It  is  well  settled  in  Kentucky,  that  if  ob- 
jects called  for  in  an  entry  are  distinguished  by 
a  known  name,  it  is  a  serious  defect  to  call  for 
them  by  a  name  which  they  possess  in  common 
with  other  similar  objects,  instead  of  their  appro- 
priate name.  If,  then,  the  fact  be,  that  when 
Taylor's  entry  was  made,  Little  Slate  had  its  ap- 
propriate name,  the  locator  ought  to  have  used 
that  name,  and  his  substituting  in  its  place  the 
general  call  for  "  a  branch  emptying  into  Slate 
oik  the  northeast  side,"  constitutes  a  serious  ob- 
jection to  the  entry,  which  would  require  the  aid 
of  other  words  describing  the  place  with  greater 
certainty. 


s 


▼. 
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1826.        The  testimony  on  this  point  is  not  perfectly 
clear.  Elias  Folin  says,  that,  so  early  as  1775,  he 
was  one  of  a  company  that  made  improvements 
Owta*    on  that  stream,  and  they  called  it  Slate. 

George  Balla  was  also  one  of  a  company  of 
improvers  who  encamped  on  Little  Slate  in  1776, 
and  knew  it  then  by  that  name.  He  knew  it  by 
the  same  name  in  1783. 

Isaac  Clinkerhead  knew  Little  Slate  by  that 
name  in  1784,  and  thinks  he  heard  it  so  called  in 
1782. 

Ralph  Morgan  says,  that  Little  Slate  was  well 
known  by  that  name  in  1782. 

William  Williams  has  frequently  heard  hun- 
ters speak  of  Little  Slate  as  a  place  of  notoriety, 
previous  to  November,  1782,  when  Meredith's 
entry  was  made. 

John  Lix  was  with  a  company  of  hunters  on 
Little  Slate  in  1776,  when  John  Clarke  gave  the 
stream  the  name  of  Little  Slate,  and  he  has  ne- 
ver known  it  by  any  other. 

George  Balla  knew  Slate,  and  Little  Slate,  by 
those  names,  in  1776. 

Joseph  M'Intire  knew  those  streams  by  their 
present  names  in  1782. 

These  witnesses  certainly  prove,  that  Little 
Slate  was  known  by  that  name  very  extensively 
in  1782  and  1783,  when  the  entries  of  Meredith 
and  Taylor  were  made.  It  had,  undoubtedly, 
acquired  that  name  completely  in  1786.  A  shade 
of  doubt  is  cast  on  the  general  notoriety  of  this 
name,  by  the  circumstance,  that  several  witness- 
es who  speak  of  the  stream  as  known  to  them  at 
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this  early  period,  and  who  distinguish  it.  by  its     1826. 
proper  name,  do  not  say  that  they  then  knew  it  f^J^TiJe- 
by  that  name.  visee 

James  M'Millan  became  acquainted  with  Lit-  owing. 
tie  Slate  in  1781,  Joseph  Young  in  the  fall  of 
1783  or  1784,  ajid  Roger  Clements  in  1783.  Nei- 
ther of  these  witnesses  say  they  knew  it  then  by 
that  name.  They  do  not,  indeed,  say  the  contrary; 
but  the  probability  is,  that  had  they  then  known 
the  stream  by  its  present  name,  they  would  have 
been  interrogated  to  the  point.  There  is,  then, 
much  reason  to  believe,  that  Little  Slate  had  then 
acquired  its  appropriate  name,  and  ought  to 
have  been  so  designated  by  the  locater,  though 
the  proof  is  not  conclusive. 

Upon  the  whole,  we  think  it  very  clear,  that 
Taylor's  land  is  not  described  with  sufficient  cer- 
tainty by  the  call,  "  to  begin  where  a  buffalo  road 
crosses  Slate  at  the  mouth  of  a  branch  emptying 
into  said  creek  on  the  northeast  side."  Is  this 
defect  remedied  by  the  call  for  Meredith's  be- 
ginning ? 

This  reference  to  Meredith's  entry  makes  it  a 
part  of  Taylor's,  and  will  give  the  latter  the  ad- 
vantage of  any  certainty  of  description  which 
may  be  found  in  the.  former.  Samuel  Mere- 
dith calls  to  begin  "  where  the  buffalo  road 
crosses  Slate  creek  at  the  mouth  of  a  branch 
emptying  in  on  the  east  side  thereof;  there  is 

several  cabins  on  said ."     The  entry  is  to 

include  a  large  quantity  of  fallen  timber. 

It  will  be  perceived,  that  the  descriptive,  or  lo- 
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1826.    side.    Twelve  or  fifteen  buffalo  roads  cross  the 

TayjolCi^  creek,  ***&  ^ve>  or  B**f  or  more  streams,  empty 
visee  into  it  on  its  northeast  side.  The  creek  is  se- 
Owing.  venty  or  eighty  miles  in  length.  In  what  part  of 
it  is  the  subsequent  locator  to  look  for  this  road 
and  this  branch  ?  It  is  not  alleged  that  either  of 
them  possessed  any  notoriety  which  could  con- 
duct the  person  in  search  of  them  to  any  particu- 
lar part  of  the  creek.  Can  he  be  required  to 
search  from  its  mouth  to  its  source  ?  At  which 
is  he  to  commence  ?  If  at  neither,  but  at  the 
mesne  point  between  them,  is  he  to  look  up  or 
down  the  creek?  If  he  should  accidentally 
strike  the  creek  at  the  mouth  of  Little  Slate,  he 
finds  a  creek  instead  of  a  branch,  and  a  path  in- 
stead of  a  road.  The  place  does  not  suit  the 
description  in  the  entry.  Some  of  the  witnesses 
say,  that  no  other  place  suits  it  as  well.  Were 
this  admitted  to  be  true,  how  is  he  to  know  it  until 
he  examines  the  whole  extent  of  the  creek  ?  This 
would  be,  undoubtedly,  if  we  regard  the  decisions 
in  Kentucky,  to  impose  an  unreasonable  burden 
on  subsequent  locaters,  one  which  the  law  could 
not  intend  to  impose  on  them. 

We  think,  that  the  entry  under  which  the  plain- 
tiff claims  cannot  be  sustained,  and  that  there 
was  no  error  in  dismissing  his  bill. 

Decree  affirmed,  with  costs. 
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[Pleading.    Practice.] 

Perkins  against  Hart,  Executor  of  Hart. 

Where  there  is  a  special  agreement  open  and  subsisting  at  the  time 
the  cause  of  action  arises,  a  general  indebitatus  assumpsit  cannot 
be  maintained. 

But,  if  the  agreement  has  been  wholly  performed,  or  if  its  further  ex- 
ecution has  been  prevented  by  the  act  of  the  defendant,  or  by  the 
consent  of  both  parties ;  or,  if  the  contract  has  been  fully  perform- 
ed  in  respect  to  any  one  distinct  subject  included  in  it ;  the  plain- 
tiff may  recover  upon  a  general  indebitatus  assumpsit, 

A  settled  account  is  only  prima  facie  evidence  of  its  correctness,  at 
law  or  in  equity ;  it  may  be  impeached  by  p/oof  of  fraud,  or  omis- 
sion, or  mistake ;  and  if  it  be  confined  to  particular  items  of  account, 
concludes  nothing  as  to  other  items  not  stated  in  it. 

Where  a  case  is  certified  to  this  Court  upon  a  division  of  opinions  of 
the  Judges  below,  and  the  points  reserved,  upon  which,  they  were 
divided,  are  too  imperfectly  stated  to  enable  this  Court  to  pro- 
nounce any  opinion  upon  them,  this  Court  will  neither  award  a  ve- 
ntre de  novo,  nor  certify  any  opinion  to  the  Court  below  upon  the 
points  reserved,  but  will  merely  certify  that  they  are  too  imperfectly 
stated. 


THIS  was  an  action  of  general  indebitatus 
assumpsit,  brought  in  the  Circuit  Court  of  Ohio, 
for  work  and  labour,  care  and  diligence,  by  the 
plaintiff  done  and  bestowed,  as  an  agent  and  at- 
torney, in  exploring,  showing,  surveying,  and 
selling,  the  lands  of  the  defendant's  testator ; 
also,  in  the  searching  of  records,  investigating 
titles,  and  in  the  payment  of  the  taxes  of  the 
testator.  The  declaration  contains  the  other 
general  money  counts.  The  plaintiff  also  filed 
what  is  styled  an  additional  "  bill  of  particulars,'" 
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1826.    for  exploring,  giving  information  of  the  situation 
Perm*    *Bd  value,  superintending  law  suit  with  Granger, 
'•       attending  to  division  with  Mather's  heirs,  and 
for  general  superintendence  of  Hart's  landed  in- 
terest in  Ohio,  (except  for  paying  taxes,)  3,500 
dollars. 

By  consent  of  the  parties  the  jury  found  a  verdict 
for  the  plaintiff  of  4,308  dollars  70  cents  damages, 
if,  upon  the  points  reserved,  the  Court  should  be 
of  opinion  that  the  law  is  for  the  plaintiff;  but 
if,  upon  the  points  reserved,  the  Court  should  be 
of  opinion  that  the  law  is  for  the  defendant, 
then  they  find  for  the  defendant. 

The  opinions  of  the  Judges  below  being  op- 
posed, the  cause  was  removed  to  this  Court  upon 
a  certificate  of  the  disagreement,  upon  the  three 
following  points : 

1.  That  the  whole  evidence,  and  Hart's  (the 
testator's)  letter  of  January  14,  1812;  Perkins' 
(the  plaintifFs)  letter  in  reply,  of  February  10, 
1812,  and  Hart's  letter  of  March  9, 1812,  in  re- 
ply to  Perkins,  constitute  a  special  agreement, 
investing  Perkins  with  the  agency  of  Hart's  land 
in  the  State  of  Ohio,  open  and  subsisting  at  the 
time  the  cause  of  action  is  claimed  to  have  arisen, 
which  precludes  Perkins  from  recovering  in  this 
action. 

2.  That  the  whole  evidence,  and  the  letters 
above  cited,  constitute  a  special  agreement,  de- 
fining the  nature  and  extent  of  Perkins'  agency, 
and  settling  the  subjects  upon  which  he  was  to 
receive  compensation,  and  the  amount  of  that 
compensation ;    the    legal    operation    of  which 
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agreement  is  to  preclude  Perkins  from  claiming     1826. 
compensation  for  any  thing  done  in  the  execution 
of  his  agency,  except  according  to  the  terms  of 
that  agreement. 

3.  That  the  plaintiff  cannot  recover  for  the 
two  items  in  the  bill  of  particulars  claimed  and 
charged  to  have  arisen  as  matters  of  account  be- 
tween the  parties  in  1814  and  1815 ;  because, 
the  plaintiff,  on  the  1st  of  February,  1815,  and 
19th  March,  1819,  exhibited  and  stated  his  gene- 
ral account  against  William  Hart,  upon  each  of 
which  a  balance  was  due  from,  and  paid  by,  the 
said  William,  as  a  settlement  upon  an  account 
stated,  which  precludes  the  plaintiff  from  reco- 
vering in  this  action  for  said  two  items,  claimed 
to  have  been  due  before  the  said  accounts  were 
rendered. 

In  the  letter  of  Hart  (the  defendant's  testa- 
tor) of  the  14th  of  January,  1812,  he  requested 
the  plaintiff  to  give  him  his  most  favourable 
terms  of  agency,  to  appoint  sub-agents  to  trans- 
act the  business  where  he  (the  plaintiff)  might 
deem  necessary,  with  such  compensation  as  he 
might  agree  upon  with  .them.  The  letter  then 
proceeded  as  follows :  "  State  the  amount  of 
commissions  you  shall  expect  me  to  pay  on  ac- 
count of  sales  that  shall  be  collected  and  remit- 
ted, but  no  commissions  to  be  paid  by  me  till  the 
collections  are  made.  Provided  sales  are  made 
by  me  in  exchange  for  lands,  and  if  I  should 
draw  on  you  for  the  amount  to  be  paid  in  lands 
at  a  price  agreed  on,  or  otherwise,  if  necessary, 
to  be  left  with  you  to  be  ascertained ;  in  such 
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1826.  case,  what  should  you  expect  to  charge  on  sales 
of  that  nature  ?  Please  be  particular  in  stating 
your  terms  of  agency,  and  make  them  as  favoura- 
ble as  possible."  In  the  plaintiff's  letter,  in  re- 
ply, of  February  10th,  1812,  he  says :  "  My  com- 
mission on  sales  made  by  me,  the  money  col- 
lected, and  remitted,  is  eight  per  cent.  When 
contracts  are  made,  (as  is  sometimes  the  case,) 
purchasers  make  a  payment,  and  then  give  up 
the  land  so  as  to  be  left,  without  encumbrance, 
to  be  sold  again,  50  per  cent,  on  such  receipt. 
On  these  two  items  the  commission  cash,  as  it 
has  been  cash  received.  In  case  the  agency 
should  be  closed,  and  a  settlement  made,  and 
contracts  remain  on  hand  unsettled,  then,  in  all 
those  contracts  that  should  be  carried  into  effect, 
five  per  cent,  commission,  received  in  contracts, 
with  a  conveyance  of  the  lands  covered  by  the 
contract  or  contracts  received.  On  sales  made 
in  exchange  for  lands,  &ci  three  per  cent,  com- 
missions, to  be  received  either  in  contracts  here, 
on  lands  here  at  retail  price.  Always,  as  far  as 
is  practicable,  receive  commissions  in  that  which 
shall  be  similar  to  that  ip  which  it  is  changed.9' 
The  letter  from  the  defendant's  testator  dated 
the  9th  of  March,  1812,  in  reply  to  the  plaintiff, 
acknowledges  the  receipt  of  the  above  letter,  and 
then  adds,  "  Your  observations  in  regard  to  the 
mode  of  selling  new  lands,  are,  doubtless,  sanc- 
tioned by  experience,  and  I  am  happy  to  commit 
the  agency  of  my  property  to  your  experience 
and  good  judgment,  from  whence  I  expect  to  de- 
rive peculiar  advantage." 
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The  cause  was  argued  in  this  Court  by  Mr.     1826. 
Wright  and  Mr.  Whittlesey,  for  the  plaintiff,  and 
by  Mr.  Webster  and  Mr.  Hammond,  for  the  de- 
fendant. 


Feb.  16/*. 


On  the  part  of  the  plaintiff  it  was  argued, 
(1.)  That  where  a  special  parol  contract,  or  a 
written  contract  not  under  seal,  has  been  enter- 
ed into,  the  party  may  still  recover  on  the  com- 
mon counts  in  a  general  indebitatus  assumpsit.* 
In  the  case  of  the  Bank  of  Columbia  v.  Patter- 
son,* it  was  held  to  be  incontrovertibly  settled, 
that  indebitatus  assumpsit  will  lie  to  recover  the 
stipulated  price  due  on  a  special  contract,  not  un- 
der seal,  where  the  contract  has  been  completely 
executed ;  and  that,  in  such  case,  it  is  not  neces- 
sary to  declare  upon  a  special  agreement.     So, 
where  a  beneficial  service  has  been  rendered  to 
the  defendant,  under  the  special  agreement,  but 
not  in  pursuance  of  its  terms,  the  plaintiff  may 
recover  upon  a  quantum  meruit.0    Or  where  the 
defendant  is  the  occasion  of  its  non-perform- 
ance ;  or  where  the  contract  has  been  rescinded 
by  the  parties,  or  put  an  end  to  by  the  defend- 
ant/   Or  where  the  defendant,  by  his  own  act, 
defeats  the  performance.9    And  where  the  plain- 
er 1  Chitty's  PL  333.  and  authorities  there  cited. 
b  7  Crouch's  Rep.  303. 
c  Bull.  N.  P.  139-    7  Johns.  Rep.  132. 
d  10  Johns.  Rep.  37-    7  Term  Rep.  181.     1 N.  R.  357- 
e  12  Johns.  Rep.  274.    5  Johns.  Rep.  87.    7  Johns.  Rep.  132. 
2  Mass.  Rep.  415.    Powell  on  Contr.  417. 
Vol.  XI.  31 
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1826.  tiff  seeks  to  recover  on  a  special  contract,  and 
the  evidence  offered  will  support'  a  common 
count,  supposing  no  special  agreement,  he  may 
recover  under  the  latter.' 

2.  The  correspondence  between  the  parties, 
and  the  other  evidence  in  the  cause,  did  not  con* 
stitute  an  outstanding  special  agreement,  such 
as  to  preclude  the  plaintiff  from  recovering  in 
this  form  of  action/ 

3.  The  account  stated  did  not  specifically  in- 
clude the  items  stated  in  the  bill  of  particulars. 
But  a  settled  account,  or  a  receipt,  is  only  prima 

fade  evidence,  which  the  plaintiff  may  rebut  by 
showing  the  true  state  of  the  accounts/ 

On  the  part  of  the  defendant,  the  counsel  en- 
tered into  a  critical  examination  of  the  authori- 
ties cited  on  the  other  side  to  support  the  posi- 
tion, that  a  general  indebitatus  assumpsit  would 
lie  in  the  present  case ;  and  although  it  was  ad- 
mitted, that  the  precedents  were  to  that  effect, 
yet  it  was  denied  that  they  rested  on  any  solid 
or  consistent  ground  of  principle ;  it  was  assert- 
ed that  they  had  been  settled  without  proper  ex- 
amination, and  a  due  consideration  of  the  gene- 
ral analogies  of  the  law,  and  were  calculated  to 

a  1  N.  K.351.  Bull.  N.  P.  139.  Dough  Rep.  651.  5  Mass. 
Rep.  39.  391.  1  Mass.  Rep.  355.  7  Johns.  Rep.  134.  10  Johns. 
Rep.  37. 

6  3  Johns.  Rep.  199. 

c  1  Johns.  Cos.  145.  5  Johns.  Rep.  72.  5  Fes.  Rep. 
87.  14  Johns.  Rep.  212.  12  Johns.  Rep.  531.  2  Term  Rep. 
366.    5  East's  Rep.  230.    4  Johns.  Rep.  377- 
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introduce  uncertainty  and  confusion  into  legal  1826. 
proceedings,  and  to  encourage  negligence  in 
making  contracts,  and  infidelity  in  performing 
them.  But,  it  was  further  insisted,  that  those 
authorities,  even  supposing  them  to  have  irrevo- 
cably settled  the  practice,  could  not  be  applied 
to  the  present  case.  Here,  the  contract  specially 
defined  the  terms  upon  which  it  was  to  be  per- 
formed by  both  parties,  and,  also,  the  terms  upon 
which  it  was  to  be  closed.  In  all  the  cases  cited, 
the  right  of  action  was  held  to  accrue  upon  the 
termination  of  the  contract.  While  it  subsisted, 
it  could  not  be  pretended,  that  a  general  indebi- 
tatus assumpsit  could  be  maintained.  It  had,  in- 
deed, been  said,  that  the  contract  was  terminated 
by  the  death  of  the  testator,  and  the  act  of  his 
executor.  But  no  case  had  gone  so  far  as  to  de- 
cide, that  an  agent,  whose  authority  terminates 
upon  the  death  of  his  principal,  may  proceed 
against  his  personal  representatives  upon  the 
contract  of  agency,  as  if  it  had  been  terminated 
by  some  wrongful  act  of  the  principal.  The  au- 
thority of  the  agent  terminates  with  the  death 
of  the  principal,  but  for  services  performed  under 
the  agency,  the  contract  remains  open. 

2.  The  agreement  precluded  the  plaintiff  from 
claiming  compensation  for  any  thing  done  in  ex- 
ecution of  his  agency,  except  according  to  the 
terms  of  that  agreement.  The  case  cited  to 
show  the  contrary  does  not  apply.*  Here,  what- 
ever services  the  plaintiff  performed  before  1812, 

a  Jacobson  v.  Le  Grange,  3  Johns.  Rep.  199. 
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1826.  in  expectation  of  being  compensated  by  the 
agency,  must  be  considered  as  satisfied  by  the 
contract  of  agency  then  made.  That  contract 
must  be  regarded  as  embracing  all  services  per- 
formed, or  to  be  performed,  by  the  plaintiff,  for 
the  defendant's  testator,  in  respect  to  the  sale  of 
lands.  If  the  disputed  items  of  account  arose 
under  the  contract,  they  could  only  be  recovered 
in  a  special  assumpsit  grounded  upon  the  con- 
tract. If  they  were  claimed,  independent  of  the 
contract,  as  not  being  within  its  terms,  it  was  in- 
sisted, that  the  plaintiff  could  set  up  no  claim  to 
compensation  for  services  in  the  agency  not  em- 
braced by  the  contract,  which  settled  and  defined 
the  rights  of  the  parties. 

3.  The  question  presented  by  the  last  point 
reserved,  was,  whether  the  plaintiff,  having  pre- 
sented two  annual  accounts  of  his  agency,  em- 
bracing items  of  debit  and  credit  arising  under 
his  general  agency,  and  arising  also  under 
his  special  agency  in  the  sale  of  lands,  having 
stated  the  balance  due  to  him  upon  these  ac- 
counts, and  received  payment,  could  recover  in 
a  general  indebitatus  assumpsit  for  other  items 
of  account  due  at  the  time  the  former  were  exhi- 
bited, without  offering  any  evidence  of  error  or 
omission.  The  plea  of  account  stated,  and  pay- 
ment of  the  balance  found  due,  is  a  bar  to  the 
action  of  assumpsits  If  it  be  a  bar,  it  must  be 
an  absolute  bar  at  law,  and  not  a  mere  presump- 
tion, which  maybe  rebutted  by  contrary  evidence. 
The  account  can  only  be  opened,  surcharged, 

a  Com.  Dip.  Pleader,  (2  G.  ll/> 
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or  falsified,  in  equity.  All  the  authorities  refer*  1826. 
red  to  in  the  principal  case  cited  from  the  New- 
York  reports/  are  from  the  decisions  in  equity ; 
but  it  does  not  follow,  that  a  Court  of  law,  not 
having  the- same  means  of  doing  justice  between 
the  parties,  will  pursue  the  same  practice.  At 
all  events,  in  order  to  permit  an  account  to  be 
opened,  there  must  be  evidence  of  mistake  or 
fraud.6    There  was  neither  in  this  case. 

Mr.  Justice  Washington  delivered  the  opinion  March  *d. 
of  the  Court,  and,  after  stating  the  case,  pro- 
ceeded as  follows : 

The  first  point  reserved  in  the  Court  below, 
and  on  which  the  Judges  of  that  Court  were  di- 
vided in  opinion,  consists  of  two  propositions: 
1.  That,  upon  the  whole  evidence,  the  three  let-.  Proportion* 

.    *  involved  in  the 

ters  particularly  referred*  to  constitute  a  special  fi"t  point. 
agreement  investing  the  plaintiff  with  the  agency 
of  Hart's  lands  in  Ohio;  2.  That  this  spe- 
cial agreement  was  open  and  subsisting  at  the 
time  the  cause  of  action  is  claimed  to  have  arisen, 
which  precludes  the  plaintiff  from  recovering  in 
this  action. 

*  It  is  not  easy  to  understand  what  the  defend-  Distinction  «» 
ant's  counsel  mean  by  the  whole  evidence.  Upon  the  %rfdence 

.     .  ^i  *  i  ,  .        .  .     to  be  ennstru- 

examimng  the  voluminous  record  sent  up  to  this  ed     by    the 
Court,  we  find,  that  an  active  correspondence  8U°bmittedt0  to 
was  carried  on  between  Perkins  and  Hart  fromthcjury* 
the  year  1803  to  1816,  upon  the  subject  of  Hart's 

a  Manhattan  Company  v.  Lydig,  4  Johns.  Rep.  377. 
b  H  Atk.  Rep.  1 19.     4  Johns.  Rep.  387- 
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lt96»    land*  in  Ohio,  the  payment  of  the  accruing  taxes 

v*££Tj^/  on  them,  examining,  surveying,  and  preparing 

*       them  for  sale,  and  of  other  services  to  be  per- 

^"*     formed  by  Perkins,  in  some  way  or  other  con- 


nected with  those  lands.  If  this  be  the  evidence 
alluded  to,  there  was  no  objection  to  submitting 
it  to  the  Court,  to  say  whether  the  whole  of  this 
written  evidence,  or  any  part  of  it,  created  a  spe- 
cial contract,  investing  Perkins  with  the  agency 
of  Hart's  land. 

But  we  find  in  this  record  evidence  of  a  dif- 
ferent character,  such  as  accounts,  receipts,  and 
depositions,  in  relation  to  Perkins'  agency  re- 
specting Hart's  lands  in  Ohio.  If  this  was  in- 
tended to  constitute  a  part  of  the  whole  evidence 
upon  which  the  question  of  law  was  to  arise,  we 
should  be  of  opinion,  that  it  was  fit  only  for  the 
decision  of  the  jury,  and  ought  not  to  have  been 
submitted  to  the  Court. 
J^J^  The  disinclination  which  this  Court  has  always 
evinced,  to  send  parties  back  to  the  Court  below, 
if,  by  any  reasonable  construction,  obscure  parts 
of  the  record  can  be  explained,  disposes  us  in  the 
present  instance  to  consider  the  verdict  as  refer- 
ring to  the  written  evidence,  not  only  because  it 
would  have  been  improper  to  call  upon  the  Court 
to  decide  upon  the  effect  of  parol  evidence,  but 
because  that  which  is  spread  upon  this  record 
has  no  apparent  relevancy  to  the  question  of  law 
which  is  submitted. 

In  the  examination  of  the  question  whether 
there  was  a  special  agreement  or  not,  we  shall 
confine  ourselves  entirely  to  the  three  specified 
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letters,  because,  we  are  of  opinion,  after  an  atten-     1826. 
tive  perusal  of  all  the  others,  that  they  furnish  K^XuT' 
not  the  slightest  ground  for  saying  that  any  agree-       ▼> 
ment  was  entered  into  which  invested  Perkins 
with  the  agency  of  Hart's   lands.     The  letters  J^6^ 
addressed  by  Hart  to  Perkins,  treat  him  as  an ™ £*£*** 
agent  empowered  to  perform  a  variety  of  acts  in  JjJ^n*^j|JJ 
relation  to  the  lands  of  the  former.     But  it  was  j»«*«i « *• 

first  point. 

a  limited  agency,  created  for  particular  purposes, 
and  as  occasions  required,  but  founded  upon  no 
special  agreement  which  bound  Perkins  to  per- 
form any  specified  duties,  or  Hart  to  remunerate 
the  services  he  might  perform,  otherwise  than 
the  law  bound  him  upon  the  principle  of  agwan- 
tum  meruit.  The  particular  agency  which  the 
former  was  requested,  from  time  to  time,  to  as- 
sume, was  to  pay  taxes,  attend  to  law  suits,  ex- 
amine the  lands  so  as  to  enable  Hart  to  judge  of 
their  value,  and  to  have  certain  lots  and  town- 
ships surveyed,  as  preparatory  to  a  sale  of  them 
at  a  future  period..  The  taxes  were  annually 
paid,  and  other  advances  made  by  Perkins,  upon 
which  he  charged  both  a  commission  and  inte- 
rest, and  these,  it  would  seem,  were  punctually 
reimbursed  when  drawn  for,  although  the  charge 
of  interest  was  sometimes  complained  of. 

The  preparatory  steps  for  bringing  these  lands, 
or  certain  portions  of  them,  into  the  market, 
having  been  taken,  the  correspondence  com- 
menced, which  is  particularly  referred  to  in  the 
first  and  second  reserved  points. 

In  Hart's  letter  of  the  14th  of  January,  1812, 
he  requests  Perkins  to  give  him  his  most  favour- 
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1826.  able  terms  of  agency,  to  appoint  sub-agents  to 
do  business  where  he,  Perkins,  might  judge  ne- 
cessary, with  such  compensation  as  he  might 
agree  upon  with  them.  The  letter  then  proceeds 
as  follows :  "  State  the  amount  of  commissions 
you  shall  expect  me  to  pay  on  amount  of  sales 
that  shall  be  collected  and  remitted,  but  no  com- 
missions to  be  paid  by  me  till  the  collections  are 
made.  Provided  sales  are  made  by  me  in  ex- 
change for  lands,  and  if  I  should  draw  on  you 
for  the  amount  tp  be  paid  in  lands  at  a  price 
agreed  on,  or  otherwise,  if  necessary,  to  be  left 
with  you  to  be  ascertained,  in  such  case  what 
should  you  expect  to  charge  on  sales  of  that  na- 
ture ?  Please  be  particular  in  stating  your  terms 
of  agency,  and  make  them  as  favourable  as  pos- 
sible." 

In  answer  to  this  letter,  Perkins  writes,  on  the 
10th  of  February,  1812,  as  follows  :  "My  com- 
mission on  sales  made  by  me,  the  money  collect- 
ed and  remitted>  is  eight  per  cent.  When  con- 
tracts are  made,  (as  is  sometimes  the  case,)  pur- 
chasers make  a  payment,  and  then  give  up  the 
land  so  as  to  be  left  without  encumbrance  to  be 
sold  again,  50  per  cent,  on  such  receipt.  On 
these  two  items  the  commission  cash,  as  it  has 
been  cash  received.  *  In  case  the  agency  should 
be  closed,  and  a  settlement  made,  and  contracts 
remain  on  hand  unsettled,  then,  in  all  those  con- 
tracts that  should  be  carried  into  effect,  five  per 
cent.,  commission,  received  in  contracts,  with  a 
conveyance  of  the  lands  covered  by  the  contract 
or  contracts  received.    On  sales  made  in  ex- 


OF  THE  UNITED  STATES.  249 

change  for  lands,  &c.  three  per  cent,  commis-     1826. 
sion,  to  be  received  either  in  contracts  here,  or 
lands  here,  at  retail  price.    Always,  as  far  as 
practicable,  receive  commissions  in  that  which 
shall  be  similar  to  that  in  which  it  is  charged.'9 

The  letter  from  Hart  to  Perkins,  dated  the  9th 
of  March  in  the  same  year,  acknowledges  the 
receipt  of  the  above  letter,  and  then  adds,  "  Your 
observations  in  regard  to  the  mode  of  selling 
new  lands,  are,  doubtless,  sanctioned  by  expe- 
rience, and  I  am  happy  to  commit  the  agency  of 
my  property  to  your  experience  and  good  judg- 
ment, from  whence  I  expect  to  derive  peculiar  ad- 
vantage." 

These  letters,  we  think,  constitute  a  special  co£lt£u£jte" 
agreement  upon  the  subject  of  commissions  to  ,p«cial  m»«- 

°  *  *  tnent  upon  th? 

be  paid  by  Hart  to  Perkins,  by  way  of  compensa-  ™»>ject  of 
tion  for  his  agency  in  the  sale  of  lands.  It  is  only. 
confined  to  that  subject  only.  The  first  of  these 
letters  invites  Perkins  to  state  his  most  favoura- 
ble terms  of  agency  in  the  sale  of  Hart's  lands. 
The  answer  contains  those  terms  by  stating  the 
commissions  which  he  should  expect  to  receive 
upon*  sales  made,  and  the  amount  collected  and 
remitted ;  upon  sales  made,  and  then  abandoned 
by  the  purchaser  after  a  partial  payment  of  the 
purchase  money;  upon  sales  made,  but  the 
amount  not  collected  before  the  agency  should 
be  closed ;  and,  finally,  upon  sales  made  by  way 
of  exchange  for  other  property.  The  accep- 
tance of  these  terms  is  sufficiently  expressed  in 
Hart's  reply  to  this  letter,  by  which  he  commits 

Vol-  XL  32 
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1826.  to  Perkins  the  agency  of  his  property,  the  mi- 
tore  of  which  agetocy  is  too  clearly  explained  by 
reference  to  the  two  preceding  letter*,  to  foave 
the  slightest  doubt  as  to  the  meaning  and  extent 
of  the  contract  which  was  thus  entered  into* 
Question  woe-     The  second  proposition  is,  "That  this  special 

ther  tbii  roe-  «        .     •  « 

ciaiagreenient  agreement  was  open  and  subsisting  at  the  time 
wwX^  at  the  cause  of  action  is  supposed  to  have  arisen." 
^bged^cau^  Now,  this  proposition  involves  a  mixed  question 
lft(mm  mc*°*  of  law  and  fact.  If  the  contract  was  open,  and 
the. action  was  founded  on  that  contract,  then 
the  legal  consequence  insisted  upon.  "  that  Per- 
kins cannot  recover  in  this  action,"  undeniably 
follows.  But  whether,  in  point  of  fact,  it  was 
open  when  the  cause  of  action  is  claimed  to  have 
arisen,  that  is,  in  the  lifetime  of  W.  Hart,  must 
depend  upon  the  evidence  in  the  cause,  of  which 
the  jury  were  alone  competent  to  judge.  If  the 
agreement  was  wholly  performed  by  the  plaintiff 
during  the  lifetime  of  Hart ;  if  its  farther  execu- 
tion was  put  an  end  to,  before  its  completion,  by 
the  act  of  Hart,  or  by  the  agreement  of  both 
parties,  then  the  plaintiff  was  not  precluded  from 
recovering  in  this  action.  Nay,  further,  if  the 
contract  was  fully  performed  in  relation  to  any 
one  subject  covered  by  it ;  as,  for  example,  by 
the  sale,  collection,  and  remittance  of  the  pur- 
chase money  for  any  one  township  or  parcel  of 
land,  the  plaintiff  might  well  maintain  an  action 
of  indebitatus  assumpsit  for  his  stipulated  com- 
pensation, in  cash,  on  that  transaction,  and  was 
not  bound  to  wait  until  all  the  lands  to  which  bis 
agency  extended  were  disposed  of.     Where  the 
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agreement  embraces  a  number  of  distinct  sub-  1826. 
jects  which  admit  of  being  separately  executed 
and  closed,  it  must  be  taken  distributively,  each 
subject  being  considered  as  forming  the  matter 
of  a  separate  agreement  after  it  is  so  closed.  If, 
for  instance,  the  Agreement  between  a  merchant 
and  his  factor  be,  that  the  latter  shall  sell  and 
remit  the  proceeds  of  all  cargoes  which  the  for- 
mer shall  consign  to  him  upon  a  stipulated  com- 
mission, it  can  hardly  be  contended,  that  the  fac- 
tor cannot  recover  his  commissions  in  this  form 
of  action,  upon  the  proceeds  of  a  single  cargo 
which  have  been  remitted,  while  there  remain 
other  cargoes  yet  undisposed  of. 

But,  whether  this  agreement  was  wholly  closed, 
or  whether  any  one  or  more  of  its  parts  were 
closed,  in  either  of  the  ways  abovementioned,  or 
in  any  other  way,  was  a  fact  resting  altogether 
upon  the  evidence,  whether  written  or  parol, 
which  was,  or  might  be,  laid  before  the  jury.  It 
belonged  exclusively  to  that  body  to  say  whether 
the  fact  existed  or  not ;  and,  upon  the  fact  so 
found,  the  question  of  law  would  fairly  arise.  In 
this  respect,  therefore,  we  are  of  opinion,  that  the 
verdict  is  clearly  defective,  and  ought  to  have 
been  set  aside  by  the  Court  below. 

It  may  not  be  amiss  to  add,  that  if  the  question 
reserved  were,  whether  the  agreement  was  open 
and  subsisting  at  the  time  this  action  was  brought, 
we  should  be  of  opinion,  that  the  agency  of  Per- 
kins having  terminated  by  the  death  of  Mr.  Hart, 
the  further  execution  of  the  agreement  was  put 
an  end  to  by  that  event,  and  that,  consequently, 
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1826.    it  was  not  open  when  the  action  was  brought. 
^^J^  But  the  proposition  is  so  stated  as  to  refer  to  a 
▼.       period  antecedent  to  the  death  of  Hart. 

Hart 

The  second  point  reserved  is  thus  expressed. 
"  That,  upon  the  whole  evidence,  Hart's  letter 
of  January  14th,  1812,"  and  so  referring  to  the 
other  two  letters  as  in  the  first  point,  "constitute 
a  special  agreement,  defining  the  nature  and  ex- 
tent of  Perkins'  agency,  and  settling  the  subjects 
upon  which  he  was  to  receive  compensation,  and 
the  amount  of  that  compensation,  the  legal  ope- 
ration of  which  agreement  is  to  preclude  Perkins 
from  claiming  compensation  for  any  thing  done 
in  the  execution  of  his  agency,  except  according 
to  the  terms  of  (hat  agreement." 
The  tegai  ope-     It  has  been  already  stated,  that  the  three  let- 
•^eclai  apee!  ters  particularly  referred  to  in  this  point,  did  con- 
iTB  mended"  stitute  a  special  agreement  upon  the  subject  of 
^lntiffd  f/om  commissions  to  be  paid  to  Perkins  by  way  of 
mn^mtionf  compensation  for  his  agency  in  the  sale  of  Hart's 
not  consistent  jan(]s.     And,  it  may  be  added,  that  this  agree- 

wilhits  terms.  . 

nient  settles  the  subjects  upon  which  Perkins 
was  to  receive  compensation,  and  the  amount  of 
that  compensation.  If  so,  there  can  be  no  ques- 
tion but  that  the  legal  operation  of  this  agree- 
ment, as  to  every  claim  founded  upon  it,  is  to 
preclude  Perkins  from  recovering  any  compensa- 
tion which  is  not  consistent  with  the  terms  of 
that  agreement.  For,  although  in  the  cases  be- 
fore stated,  in  which  the  special  agreement  has 
been  executed,  or  otherwise  closed,  a  general  tn- 
debitatus  assumpsit  may  be  maintained,  it  is,  ne- 
vertheless, true,  that  the  special  agreement  may 
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be  given  in  evidence  by  the  defendant  for  the     1826. 
purpose  of  lessening  the  quantum  of  damages  v^j^'/ 
to  which  the  plaintiff  is  entitled.  ▼• 

But,  after  all  this  is  admitted,  the  inference  of 
law  insisted  upon  by  the  defendant,  that  Per-  f J^ce  lefn- 
kins  is  precluded  by  the  special  agreement  from  J^^JJJ 
claiming  compensation  for  any  thing  done  in  the  <*<*•  not  foi- 
execution  of  his  agency,  except  according  to  the 
terms  of  that  agreement,  does  not  follow.    The 
agreement  is  clearly  prospective,  and  is  confined 
to  the  single  subject  of  commissions  on  the  sale 
of  lands.     This  is  apparent  from  Hart's  letter  of 
the  14th  of  January,  1812,  which  he  prefaces  by 
stating,  that  he  had  concluded  to  offer  certain 
portions  of  his  lands  for  sale  at  that  time,  and 
his  other  lands,  when  they  should  be  partitioned. 
He  desires  Perkins,  as   his  agent,  to  make  the 
necessary  previous  arrangements,  and  to  proceed 
in  the  sale  of  the  portions  before  mentioned;  and 
of  No.  2.  in  the  13th  range,  as  soon  as  the  par- 
tition should  be  completed,  and  then  he  proceeds 
to  inquire  his  terms  of  agency  as  before  men- 
tioned.    But,  when  we  look  into  the  whole  evi- 
dence, to  which  we  are  referred  by  the  point  re- 
served, it  is  found  that  the  agency  of  Perkins 
commenced  as  early  as  the  year  1803,  and  ex- 
tended to  a  variety  of  duties  unconnected  with 
that  of  selling  land  ;  such  as  exploring  the  lands 
of  his   principal,  having   them   surveyed,   their 
quality  and  value  ascertained,  investigating  titles, 
attending  to  law  suits,  paying  taxes,  and  making 
other  advances. 

Now,  it  is  impossible  to  contend,  with  any 
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1826.  probability  of  success,  that  Perkins  was  pre- 
^^y  eluded  by  the  special  agreement  from  recovering, 
t.  under  the  general  counts,  a  oompensation  for 
those  services,  or,  indeed,  for  any  other  sendees 
rendered  by  him  in  his  character  of  agent,  which 
are  not  strictly  within  the  scope  of  the  special 
agreement.  But,  the  point  raised  here  is,  that 
he  is  precluded  from  claiming  compensation  for 
any  thing  done  in  the  execution  of  his  agency, 
except  according  to  the  terms  of  that  agreement, 
although  the  services  so  rendered  are  not  em- 
braced by  it. 
oteurityof  What  was  the  nature  of  the  particular  claim 
submitted  to  the  jury,  upon  which  the  parties 
consented  that  a  verdict  should  be  given  for  the 
plaintiff,  the  record  does  not  enable  this  Court 
distinctly  to  decide.  So  far  as  any  information  is 
to  be  derived  from  the  declaration,  and  the  addi- 
tional bill  of  particulars,  it  would  rather  seem  as  if 
it  was  for  general  services  rendered  by  the  plaintiff 
without  the  scope  of  the  special  agreement,  that 
being  confined,  as  before  observed,  to  commis- 
sions on  land  sales. 

If  the  paper  found  in  this  record,  headed  thus, 
"  Perkins5  account,  on  which  the  action  is 
brought,"  which  contains  three  items  for  com- 
missions on  as  many  sales  of  land,  and  three 
others  for  interest  on  those  commissions,  is  to 
be  considered  as  the  original  bill  of  particulars 
filed  in  the  cause,  it  would  seem  to  follow,  that 
the  action  was  brought  to  recover,  as  well  those 
commissions  as  a  compensation  for  general  ser- 
vices not  embraced  by  the  special   agreement. 
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Upon  this  state  of  the  case,  the  conclusion  of  law    S82& 
insisted  upon  in  this  point  would,  nevertheless,  be 
incorrect,  for  the  reasons  already  stated. 

It  was  contended  by  the  counsel  for  the  de- 
fendant, that  this  action  would  not  lie  in  a  case* 
where,  by  the  agreement,  the  plaintiff  was  to  be 
compensated  in  land.  This  is  not  controverted. 
But,  it  will  be  sufficient  to  observe,  that  it  is  not 
stated  in  the  points  reserved,  or  in  the  account 
just  referred  to,  (if  it  be  admitted  to  be  the  ori- 
ginal bill  of  particular?,)  that  the  commissions 
there  charged  arose  upon  an  exchange  of  lands^ 
or  were  to  be  discharged  by  land.  The  case  is 
too  imperfectly  stated  to  enable  this  Court  to 
say  that  it  gives  rise  to  the  question  to  which  the 
argument  is  directed. 

The  third  and  last  point  reserved  is  thus  ex-  Third  point. 
pressed  :  "  That  the  plaintiff  cannot  recover  for 
the  two  items  in  the  bill  of  particulars  claimed 
and  charged  to  have  arisen  as  matters  of  account 
between  the  parties  in  1814  and  1815,  because 
the  plaintiff,  on  the  1st  of  February,  1815,  and 
on  the  19th  of  March,  1816,  exhibited  and  stated 
his  general  account  against  William  Hart,  upon 
each  of  which  a  balance  was  due  from,  and  paid 
by,  the  said  William,  as  a  settlement  upon  an 
account  stated?  which  precludes  the  plaintiff  from 
recovering  in  this  action,  for  said  two  items 
claimed  to  have  been  due  before  the  said  ac- 
counts were  rendered." 

The  difficulty  of  this  point  consists  in  the  im-  imperfect 
perfect  manner  in  which  it  is  stated.  The  Court  which  th.i 
may  conjecture,  that  the  bill  of  particulars  al-  p°,nt 
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1826.    hided  to  is  the  paper  just  referred  to ;  but  wbe- 
K^Xtu?'  ther  it  be  00  or  not  is  by  no  means  certain.    If  it 
r.       be  the  bill  intended,  the  difficulty  still  remains, 
■**     as  the  general  account  is  not  stated,  or  referred 
to,  so  as  to  enable  the  Court  to  decide  whether- 
it  does,  or  does  not,  include  the  two  items  which 
it  is  supposed  cannot  be  recovered  in  this  ac- 
tion. 

If  we  look  through  this  record  in  order  to  ob- 
tain information  respecting  this  matter,  we  meet 
with  two  accounts  containing  charges  for  ad* 
vances  made  by  Perkins,  in  the  years  1814 
and  1815,  for  taxes  due  by  Hart,  and  in  discharge 
of  other  expenses  connected  with  his  agency, 
The  suted  *c-  both  which  accounts  were  discharged.    But  it 

count  no  Mur. 

surely  cannot  be  contended,  that  the  settlement 
and  discharge  of  an  account  for  money  lent  and 
advanced  for  the  use  of  the  testator,  is  a  bar  to  a 
claim  for  commissions,  or  of  any  other  demand 
not  included  in  the  settled  account.  If,  to  a  bill 
for  an  account,  the  defendant  plead,  or,  in  his 
answer  rely,  upon  a  settled  account,  the  plaintiff 
may  surcharge,  by  alleging  and  proving  omis- 
sions in  the  account,  or  may  falsify,  by  showing 
errors  in  some  of  the  items  stated  in  it. 

The  rule  is  the  same  in  principle  at  law ;  a 
settled  account  is  only  prima  facie  evidence  of 
its  correctness.  It  may  be  impeached  by  proof 
of  unfairness,  or  mistake,  in  law,  or  in  fact ;  and 
if  it  be  confined  to  particular  items  of  account, 
it  concludes  nothing  in  relation  to  other  items 
not  stated  in  it. 
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The  legal  conclusion,  therefore,  insisted  upon     1826. 
by  the  defendant,  that  the  plaintiff  is  precluded   "p^J^ 
from  recovering  in  this  action  for  the  two  items      ^v. 
claimed  to  have  been  due  before  the  two  ac- 
counts spoken  of  were  rendered,  is  not  correctly 
drawn,  unless  it   appeared,  from  the  point  re- 
served, that  those  two  items   were  included  in 
what  is  styled  the  account  stated. 

It  may  further  be  remarked,  that  even  if  it  ap- 
peared that  the  plaintiff  was  precluded  by  the 
settlement  and  discharge  from  recovering  the 
amount  of  the  two  items  referred  to,  it  would 
not  follow  that  the  law  is  for  the  defendant  upon 
the  whole  verdict,  although  it  might  be  sufficient 
to  induce  the  Court  below  to  grant  a  new  trial, 
if  it  had  been  applied  for,  upon  the  ground  that 
the  verdict  was  for  too  much. 

Were  this  cause  before  the  Court  upon  a  writ 
of  error,  the  imperfections  in  the  points  reserved 
which  have  been  noticed,  would  render  it  proper 
to  reverse  the  judgment,  and  to  direct  a  venire 
de  novo  to  be  awarded.  Being  an  adjourned 
case,  it  would  be  improper  for  this  Court  to  give 
any  such  direction  to  the  Court  below. 

Certificate.  This  cause  came  on  to  be  ar- 
gued on  the  certificate  of  division  in  opinion  of 
the  Judges  of  the  Circuit  Court  for  the  District 
of  Ohio.  On  consideration  whereof,  this  Court 
is  of  opinion,  that  the  points  reserved,  upon 
which  the  opinions  of  the  Judges  of  that  Court 
were  opposed,  are  too  imperfectly  stated  to  ena- 
ble this  Court  to  pronounce  any  opinion  upon  them . 
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Armstrong 

v. 

Toler. 


[Illegal  Cow  tract.] 

Armstrong,  Plaintiff  in  Error, 

against 
Toler,  Defendant  in  Error. 

Where  a  contract  grows  immediately  out  of,  and  is  connected  with, 
an  illegal  or  immoral  act,  a  Court  of  justice  will  not  lend  its 
aid  to  enforce  it. 

So,  if  the  contract  be  in  part  only  connected  with  the  illegal  consi- 
deration, and  growing  immediately  out  of  it,  though  it  be,  in  fact, 
a  new  contract,  it  is  equally  tainted  by  it. 

But  if  the  promise  be  entirely  disconnected  with  the  illegal  act,  and 
is  founded  on  a  new  consideration,  it  is  not  affected  by  the  act,  al- 
though it  was  known  to  the  party  to  whom  the  promise  was  made, 
and  although  he  was  the  contriver  and  conductor  of  the  illegal  act 

Thus,  where  A.,  during  a  war,  contrived  a  plan  for  importing  goods 
on  his  own  account  from  the  enemy's  country,  and  goods  were  sent 
to  B.  by  the  same  vessel :  A.,  at  the  request  of  B.,  became  surety 
for  the  payment  of  the  duties  o»>  B.'s  goods,  and  became  responsi- 
ble for  the  expenses  on  a  prosecution  for  the  illegal  importation 
of  the  goods,  and  was  compelled  to  pay  them :  Held,  that  A.  might 
maintain  an  action  on  the  promise  of  B.  to  refund  the  money. 

But  if  the  importation  is  the  result  of  a  scheme  between  the  plain- 
tiff and  defendant,  or  if  the  plaintiff  has  any  interest  in  the  goods, 
or  if  they  are  consigned  to  him  with  his  privity,  in  order  that  he 
may  protect  them  for  the  owner,  a  promise  to  repay  any  advances 
made  under  such  understanding  or  agreement  is  utterly  void. 

ERROR  to  the  Circuit  Court  of  Pennsylva- 
nia. 

This  was  an  action  of  assumpsit,  brought  by 
the  defendant  in  error,  Toler,  against  the  plain- 
tiff in  error,  Armstrong,  to  recover  a  sum  of 
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money  paid  by  Toler,  on  account  of  goods,  1826. 
the  property  of  Armstrong  and  others,  con-  ^^^^ 
signed  to  Toler,  which  had  been  seized  and  m  y. 
libelled  in  the  District  Court  of  Maine  in  the 
year  1814,  as  having  been  imported  contrary  to 
law.  The  goods  were  shipped  during  the  late 
war  with  Great  Britain,  at  St.  Johns,  in  the  pro- 
vince of  New-Brunswick,  for  Armstrong  and 
other  citizens  and  residents  of  the  United  States, 
and  consigned  to  Toler,  also  a  domiciled  citizen 
of  the  United  States.  The  goods  were  delivered 
to  the  agent  of  the  claimants  on  stipulation  to 
abide  the  event  of  the  suit,  Toler  becoming 
liable  for  the  appraised  value  ;  and  Armstrong's 
part  of  the  goods  were  afterwards  delivered  to 
him,  on  his  promise  to  pay  Toler  his  proportion 
of  any  sum  for  which  Toler  might  be  liable, 
should  the  goods  be  condemned.  The  goods 
having  been  condemned,  Toler  paid  their  ap- 
praised value,  and  brought  this  action  to  recover 
back  from  Armstrong  his  proportion  of  the 
amount.  At  the  trial  of  the  cause,  the  defend- 
ant below  resisted  the  demand,  on  the  principle 
that  the  contract  was  void,  as  having  been  made 
on  an  illegal  consideration.  When  the  testi- 
mony on  the  part  of  the  plaintiff  below  was  con- 
cluded, the  counsel .  for  the  defendant  insisted, 
on  his  behalf,  to  the  Court,  that  the  several  mat- 
ters propounded  and  given  in  evidence  on  the 
part  of  the  plaintiff  were  not  sufficient,  and 
ought  not  to  be  allowed,  as  decisive  evidence  to 
entitle  the  plaintiff  to  maintain  the  issue,  and 
to  recover  against  the  defendant.     The  judge 
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1826.    thereupon  delivered  the  following  charge  to  the 
KtTvm^/  Jur7»  which  is  spread  at  large  upon  the  record. 
▼.  "  The  rule  of  law  under  which  the  defendant 

er#  seeks  to  shelter  himself  against  a  compliance 
with  his  contract,  to  indemnify  the  plaintiff  for 
all  sums  which  he  might  have  to  pay  on  account 
of  the  goods  shipped  from  New-Brunswick  for 
the  defendant,  and  consigned  to  the  plaintiff,  is 
a  salutary  one,  founded  in  morality  and  good 
policy,  and  which  recommends  itself  to  the  good 
sense  of  every  man  as  soon  as  it  is  stated.  The 
principle  of  the  rule  is,  that  no  man  ought  to  be 
heard  in  a  Court  of  justice,  who  seeks  to  en- 
force a  contract  founded  in  or  arising  out  of 
moral  or  political  turpitude.  The  rule  itself 
has  sometimes  been  carried  to  inconvenient 
lengths ;  the  difficulty  being,  not  in  any  unsound- 
ness in  the  rule  itself,  but  in  its  fitness  to  the 
particular  cases  to  which  it  has  been  applied. 
Does  the  taint  in  the  original  transaction  infect 
and  vitiate  every  contract  growing  out  of  it, 
however    remotely    connected    with   it?    This 

would  be  to  extend  the  rule  beyond  the  policy 
which  produced  it,  and  would  lead  to  the  most 
inconvenient  consequences ;  carried  out  to  such 
an  extent,  it  would  deserve  to  be  entitled  a  rule 
to  encourage  and  protect  fraud.  So  far  as  the 
rule  operates  to  discourage  the  perpetration  of 
an  immoral  or  illegal  act,  it  is  founded  in  the 
strongest  reason,  but  it  cannot  safely  be  pushed 
farther.  If,  for  example,  the  man  who  imports 
goods  for  another,  by  means  of  a  violation  of 
the  laws  of  his   country,   is  disqualified   from 
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founding  any  action  upon  such  illegal  transac-     1826. 
tion,  for  the  value  or  freight  of  the  goods,  or  ^JJJj^^JJ^ 
other  advances  made  on  them,  he  is  justly  pu-         ▼. 
nished  for  the  immorality  of  the  act,  and  a  pow- 
erful discouragement  from  the  perpetration  of 
it  is  provided  by  the  rule.     But  after  the  act  is 
accomplished,   no   new    contract   ought    to  be 
affected  by  it ;  it  ought  not  to  vitiate  Nthe  con- 
tract of  the  retail  merchant,  who  buys  these  goods 
from  the  importer,  that  of  the  tailor,  who  pur- 
chases from  the  merchant,  or  of  the  customers 
of  the  former,  amongst  whom  the  goods  are  dis- 
tributed in  clothing,  although  the  illegality  of 
the  original  act  was  known  to  each  of  the  above 
persons,  at  the  time  he  contracted. 

"  I  understand  the  rule,  as  now  clearly  settled, 
to  be,  that  where  the  contract  grows  immediately 
out  of,  and  is  connected  with,  an  illegal  or  im- 
moral act,  a  Court  of  justice  will  not  lend  its  aid 
to  enforce  it.  And  if  the  contract  be  in  part 
only  connected  with  the  illegal  transaction,  and 
growing  immediately  out  of  it,  though  it  be*  in 
fact,  a  new  contract,  it  is  equally  tainted  by  it. 
The  ease  before  supposed,  of  an  action  for  the 
value  of  goods  illegally  imported  for  another,  or 
freight  and  expenses  attending,  founded  upon  a 
promise  express  or  implied,  exemplifies  a  part  of 
the  above  rule ;  the  latter  part  of  it  may  be  ex- 
plained by  the  following  case :  As  if  the  impor- 
tation was  the  result  of  a  scheme  to  consign  the 
goods  to  the  friend  of  the  owner,  with  the  privity 
of  the  former,  that  he  might  protect  and  defend 
them  for  the  owner  in  case  they  should  be  brought 
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1826.  into  jeopardy,  I  should  consider  a  bond  or  pro- 
mise afterwards  given  by  the  owner  to  his  friend, 
to  indemnify  him  for  his  advances  on  account  of 
any  proceedings  against  the  property  or  other- 
wise, to  constitute  a  part  of  the  res  gcsta,  or  of 
the  original  transaction,  though  it  purports  to  be 
a  new  contract.  For,  it  would  clearly  be  a  pro- 
mise growing  immediately  out  of,  and  connected 
with,  the  illegal  transaction.  It  would  be,  in  fact, 
all  one  transaction ;  and  the  party  to  whom  the 
promise  was  made  would,  by  such  a  contrivance, 
contribute,  in  effect,  to  the  success  of  the  illegal 
measure. 

"  But,  if  the  promise  be  unconnected  with  the 
illegal  act,  and  is  founded  on  a  new  considera- 
tion, it  is  not  tainted  by  the  act,  although  it  was 
known  to  the  party  to  whom  the  promise  was 
made,  and  although  he  was  the  contriver  and 
conductor  of  the  illegal  act.  Thus,  if  A.  should, 
during  war,  contrive  a  plan  for  importing  goods 
from  the  country  of  the  enemy,  on  his  own  ac- 
count, by  means  of  smuggling,  or  of  a  collusive 
capture,  and  in  the  same  vessel  should  be  sent 
goods  for  B. ;  and  A.  should,  upon  the  request 
of  B.,  become  surety  for  payment  of  the  duties, 
or  should  undertake  to  become  answerable  for 
expenses  on  account  of  a  prosecution  for  the  ille- 
gal importation,  or  should  advance  money  to  B. 
to  enable  him  to  pay  those  expenses;  these  acts 
constituting  no  part  of  the  original  scheme,  here 
would  be  a  new  contract  upon  a  valid  and  legal 
consideration,  unconnected  with  the  original  act, 
although  remotely  caused  by  it ;  and  such  contract 
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would  not  be  so  contaminated  by  the  turpitude  of    1826. 
the  offensive  act,  as  to  turn  A.  out  of  Court  when  ^^£^ 
seeking  to  enforce  it,  although  the  illegal  intro-        Y- 
duction  of  the  goods  into  the  country  was  the 
consequence  of  the  scheme  projected  by  A.  in 
relation  to  his  own  goods. 

"  Whether  the  plaintiff  has  any  interest  in  the 
goods  imported  by  the  defendant  from  New- 
Brunswick,  or  was  the  contriver  of,  or  concerned 
in,  a  scheme  to  introduce  these  goods,  or  even 
his  own,  if  he  had  any,  into  the  United  States, 
by  means  of  a  collusive  capture  or  otherwise,  or 
consented  to  become  the  consignee  of  the  de- 
fendant's goods,  with  a  view  to  their  introduc- 
tion, are  questions  which  must  depend  upon  the 
evidence,  of  which  you  must  judge.  It  ought, 
however,  to  be  remembered,  that  it  would  seem, 
from  the  letters  of  introduction  of  the  defendant 
to  the  plaintiff,  some  time  after  this  importation 
had  taken  place,  that  these  gentlemen  were,  at 
that  time,  strangers  to  each  other." 

And  the  jurors  having  submitted  to  the  Court 
an  inquiry,  in  the  words  following,  viz.  "  The 
jury  beg  leave  to  ask  the  Judge,  whether  Toler 
must  have  an  interest  in  Armstrong's  goods  to 
constitute  him  a  participator  in  the  voyage  ?  If 
simply  having  goods  on  board  will  constitute 
him  such  ?v  The  Court  gave  their  opinion  upon 
the  same  as  follows  :  "  The  plaintiff  simply  hav- 
ing goods  on  board  would  not  constitute  him  a 
participator,  or  affect  the  contract  with  the  de- 
fendant.    Being  interested  in  the  goods  would." 

This  charge  was  excepted  to  by  the  defendant, 
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1826.    and  a  verdict  having  been  found  for  the  plaintiff, 
^pv^'  on  which  a  judgment  was  rendered  in  his  favour, 
v.       the  cause  was  brought,  by  writ  of  error,  to  this 
Tttler-     Court. 

Feb.  *4tfc       Mr.  Webster  and  Mr.  Whcaton,  for  the  plaintiff 
in  error,  stated,  that  this  case  arose  out  of  an 
illegal  importation  of  goods  from  the  enemy's 
country  during  the  late  war,  upon  the  false  and 
fraudulent  pretext  of  a  capture  jure  belli,  which 
was  finally  pronounced  by  this  Court  to  be  collu- 
sive, and  the  property  condemned  to  the  govern- 
ment/   They  argued,  that  although  the  abstract 
principles,  laid  down  in  the  charge  of  the  Court 
below,  might  be  considered  as  correct  in  point 
of  law,  no  one  of  the  hypothetical  cases  put  by 
the  learned  Judge,  fully  stated  the  facts  as  proved 
in  the  cause.    The  whole  case  being  submitted, 
and  the  Court  being  asked  to  give  a  general  in- 
struction, the  charge  ought  to  have  been  appli- 
cable to  the  case  in  evidence,  which,  it  was  con- 
tended, it  was  not.     Admitting,  therefore,  the 
opinions  in  the  charge  to  be  correct,  it  was  still 
liable  to  exception,  because  there  was  a  material 
part  of  the  case  which  it  did  not  embrace.     The 
charge  did  not  state  what  the  law  would  be,  if 
Toler  knew,  previous  to  the  consignment,  that 
Armstrong  was  engaged  in  this  unlawful  trade. 
The  general  principle,  that  no  action  could  be 
maintained  upon  a  contract  growing  out  of  an 
immoral  or  illegal  transaction,  was  insisted  on 

a  The  George,  l  Wheat.  Rep.  408.  S.  C.  2  Wheat.  Rep.  278. 
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as  applicable  to  this  case,  where  the  transaction    1826. 
was  not  subsequent  or  collateral,  but  directly  ^^J^ 
connected  with  the  unlawful  act.*     The  authori-        v. 
ties  cited  would  show,  that  this  principle  has 
been  constantly  recognised  in  the  Courts  of  jus- 
tice both  in  England  and  this  country,  and  it 
might,  indeed,  be  said  to  form  a  rule  of  univer- 
sal law  which  had  been  incorporated  into  the 
civil  code  of  every  nation.6 

a  Collins  v.  Blantern,2  Wils.  Rep.  347.  Holman  v.  Johnson, 
Cowp.  Rep.  341.  Biggs  v.  Lawrence,  3  Term  Rep.  454.  Clugas 
v.  Penaluna,  4  Term.  Rep.  466.  Steers  v.  Laishley,  6  Term  Rep. 
61.  Booth  v.  Hodgson,  6  Term  Rep.  405.  Waymell  v.  Reed, 
5  Term  Rep.  599-  Ex  parte  Mather,  3  Ves.jun.  Rep.  373.  Rib- 
bans  v.  Crickett,  1  Bos.  Sf  Pull.  264.  Lightfoot  v.  Tenant,  1  Bos. 
Sf  Pull.  551.  Aubert  v.  Maw,  2  Bos.  Sf  Pull.  371.  Shirley  v. 
Sankey,  2  Bos.  Sf  Pull.  130.  Thompson  v.  Thompson,  7  Ves. 
Rep.  470.  Ex  parte  Daniels,  14  Ves.  Rep.  191.  Ex  parte 
Bell,  1  Maul  Sf  Selw.  751.  Cooth  v.  Jackson,  6  Ves.  Rep.  1 1. 
Branton  v.  Taddy,  1  Taunt.  Rep.  6.  Edgar  v.  Fowler,  3  Blast's 
Rep.  222.  Morck  v.  Abel,  3  Bos.  Sf  Pull.  35.  Blachford  v. 
Prest6n,  8  Term  Rep.  89.  Gallini  v.  Laborie,  5  Term  Rep.  242. 
Sullivan  v.  Greaves,  Park.  Ins.  8.  Mitchell  v.  Cockburn,  2  H. 
JBl.  Rep.  379.  Canaan  v.  Bryce,  3  Barnw.  Sf  Aid.  179.  Dun- 
canson  v.  M'Clure,  4  Doll.  Rep.  308.  Hunt  v.  Knickerbocker, 
5  Johns.  Rep.  327.  Whitaker  v.  Cone,  2  Johns.  Cos.  58.  Bel- 
ding  v.  Pitkin,  2  Johns.  Ch.  147.  Graves  v.  Delaplaine,  14  Johns. 
Rep.  146.  Griswold  v.  Waddington,  16  Johns.  Rep.  438.  Ri- 
chardson v.  Marine  Ins.  Co.,  6  Mass.  Rep.  111.  Russell  v.  De 
Grand,  15  Mass.  Rep.  35.  Wheeler  v.  Russel,  17  Mass.  Rep. 
281.  Musson  v.  F rales,  1 6  Mass.  Rep.  334.  Frales  v.  May- 
berry,  2  Gallis.  Rep.  560.  Hannay  v.  Eve,  3  Cranch's  Rep. 
242.  Fatton  v.  Nicholson,  3  Wheat.  Rep.  204.  Mitchel  v. 
Smith,  4  Dall.  Rep.  269.  S.  C.  1  Binn.  Rep.  110.  Maybin  v. 
Coulon,  4  Dall.  Rep.  298.  Biddis  v.  James,  6  Binn.  Rep.  321. 
Coulon  v.  Anthony,  4  Y tales,  24. 

b  Pothier,  Des  Obligations,  No.  43 — 45.  Des  Assurances, 
No.  58.     Emerigon,  Des  Ass.  torn.  1.  p.  211. 
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1826.        Mr.  C.  J.  Inger$oU,  contra,  insisted,  that  die 

^jfZ^to^  *aw  on  ^B  8ubject  w*8  accuratelj  laid  down  in 
▼.  the  Judge's  charge,  and  although  there  was  some 
apparent  discrepancy  in  the  cases,  they  would 
all  be  found  to  be  reconciled  by  the  clear  and  in- 
telligible principles  of  the  charge.  The  distinc- 
tion was,  that  where  the  contract  was  disconnect- 
ed with  the  original  unlawful  act,  and  was  found* 
ed  on  a  new  and  distinct  consideration,  an  action 
might  be  maintained  upon  it,  although  it  could 
not  be  maintained  upon  a  contract  directly  arising 
out  of  the  illegal  act/    The  questions*  of  fact, 

a  Faikney  v.  Reynous,  4  Burr.  Rep.  2069.  Petrie  v.  Han- 
Day,  3  Term  Rep.  418.  Farmer  v.  Russel,  1  fiat.  Sf  PuR  295. 
Tenant  v.  Eliot,  1  Bot.  $  Putt.  S.  Lloyd  v.  Johnson,  1  Bos.  f 
Putt.  340.  Watts  v.  Brooks,  3  Fes.jun.  Rep.  6l2.  Bird  v.  Ap- 
pleton,  8  Term  Rep.  562.  Ex  parte  Bulmer,  13  Ves.  Rep.  313. 
Sewell  v.  Royal  Ezch.  Co.,  4  Taunt.  Rep.  850.  Hodgson  v. 
Temple,  5  Taunt.  Rep.  181.  Haines  v.  Busk,  5  Taunt.  Rep.  521. 
Simpson  v.  Bloss,  7  Taunt.  Rep.  246.  Antoine  ▼.  Morshead, 
6L  Taunt.  Rep.  237.  S.  C.  1  Marsh.  Rep.  56i.  Danbroz  v. 
Morshead,  6  Taunt.  Rep.  332.  Willison  v.  Pattison,  7  Taunt. 
Rep.  439.  Evans  v.  Richardson,  3  Meriv.  Rep.  469*  Edwards 
v.  Dick,  4  Barnw.  fy  Aid.  211.  Woodhouse  v.  Meredith,  1  Jac. 
Sf  Walk.  204.  Whittiogham  v.  Bourgoyne,  3  Andsr.  900. 
Booth  v.  Jackson,  6  Ves.  Rep.  12.  Edgar  v.  Fowler,  3  EasVs 
Rep.  222.  Bensley  v.  Bingold,  5  Barnw.  %  AhL  335.  Johnson 
v.  Hudson,  1 1  EasVs  Rep.  1 80.  Gross  v.  Lapage,  1  Holt's  N. 
P.  Rep.  105.  107-  and  cases  collected  in  note.  Hedley  v.  La- 
page,  1  Holt's  N.  P.  Rep.  392.  Duhammel  v.  Pickering,  2  Stark. 
N.  P.  Rep.  90.  Stokes  v.  Twitcher,  8  Taunt.  Rep.  492.  Gov 
on  Partnership,  105.  2  Evans9  Pothier,  Appendix,  No  I.  p. 
8.  1  Fonbl.  Eq.  b.  1.  c.  4.  s.  4.  note  y.  Puffend.  1. 3.  c.  7*  s*  9- 
note  2. 
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whether  Toler  had  any  interest  in  Armstrong's     1826. 
goods,  or  was  the  contriver  of,  or  concerned  in,  ^^^ 
a  scheme  to  introduce  them  into  this  country  by        v. 
any  unlawful  means,  or  consented  to  become  the 
consignee  of  the  goods  with  a  view  to  their  in- 
troduction, were  fairly  left  to  the  jury,  and  are 
found  by  them  in  favour  of  the  plaintiff.     So  that 
the  whole  question  arose  upon  the  abstract  cor- 
rectness of  the  charge,  and  the  propositions  of 
law  laid  down  to  the  jury.     Unless  these  could 
be  shown  to  be  erroneous,  the  judgment  must  be 
affirmed.     It  was  also  urged,  that  if  the  taint  of 
the  original  illegality  of  transactions  was  suffer- 
ed to  infect  new  contracts  with  third  parties,  upon 
different  considerations,  it  would  put  a  most  in- 
convenient restraint  upon  trade,,  and  the  whole 
business  of  life. 

Mr.  Chief  Justice  Marshall  delivered    the  March  eth. 
opinion  of  the  Court,  and,  after  stating  the  case, 
proceeded  as  follows : 

The  only   point   moved    by   the  defendant's  Examination 

J      *  J  of  the  correct- 

COUnsel  to  the  Court,  was,  that  the  evidence  was neM  , of  lne 

.  Judge  scharge. 

not  decisive  in  favour  of  the  plaintiff.  The  Court 
gave  this  opinion.  The  charge  does  not  inti- 
mate that  the  testimony  was  conclusive,  but 
leaves  the  case  to  the  jury  to  be  decided  by  them 
upder  the  control  of  certain  legal  principles 
which  are  stated  in  the  charge.  To  entitle  the 
plaintiff  in  error  to  a  judgment  of  reversal,  he 
must  show  that  some  one  of  these  principles  is 
erroneous  to  his  prejudice. 

The  main  object  of  the  charge  is  to  state  to 
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1826.  the  jury  the  law  of  contracts  on  an  illegal  consi- 
N^^w  deration,  bo  far  as  it  was  supposed  to  bear  on  the 
v.  case  before  them.  To  enable  them  to  apply  the 
law  to  the  facts,  the  Court  supposed  many  cases 
in  which  the  contract  would  be  void,  the  consi- 
deration being  illegal.  It  is  unnecessary  to  re- 
view this  part  of  the  charge,  because  it  is  entirely 
favourable  to  the  plaintiff  in  error. 

After  having  stated  the  law  to  be,  that  where 
the  contract  grows  immediately  out  of  an  illegal 
act,  a  Court  of  justice  will  not  enforce  it,  the 
Court  proceeds  to  say,  "  But  if  the  promise  be 
unconnected  with  the  illegal  act,  anil  is  founded 
on  a  new  consideration,  it  is  not  tainted  by  the 
act,  although  it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was  the 
contriver  and  conductor  of  the  illegal  act.  Thus, 
if  A.  should,  during  war,  contrive  a  plan  for  im- 
porting goods  from  the  country  of  the  enemy,  on 
his  own  account,  by  means  of  smuggling,  or  of  a 
collusive  capture,  and  goods  should  be  sent  in 
the  same  vessel  for  B. ;  and  A.  should,  upon  the 
request  of  B.,  become  surety  for  the  payment  of 
the  duties,  or  should  undertake  to  become  an- 
swerable for  the  expenses  on  account  of  a  pro- 
secution for  illegal  importation,  or  should  ad- 
vance money  to  B.  to  enable  him  to  pay  those 
expenses ;  these  acts  constituting  no  part  of  the 
original  scheme,  here  would  be  a  new  contract 
upon  a  valid  and  legal  consideration,  unconnect- 
ed with  the  original  act,  although  remotely  caused 
by  it,  and  such  contract  would  not  be  so  conta- 
minated by  the  turpitude  of  the  offensive  act,  as 
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to  turn  A.  out  of  Court  when  seeking  to  enforce     1826. 
it ;  although  the  illegaHntroduction  of  the  goods  ^T^!^ 
into  the  country  was  the   consequence  of  the      _▼. 
scheme  projected  by  A.  in  relation  to  his  own 
goods." 

If  this  opinion  be  contrary  to  law,  the  judg- 
ment ought  to  be  reversed.  The  opinion  is,  that 
a  new.  contract,  founded  on  a  new  consideration, 
although  in  relation  to  property  respecting  which 
there  had  been  unlawful  transactions  between 
the  parties,  is  not  itself  unlawful.  This  general 
proposition  is  illustrated  by  particular  examples, 
and  will  be  best  understood  by  considering  the 
examples  themselves.  The  case  supposed  is, 
that  A.,  during  a  war,  contrives  a  plan  for  im- 
porting goods  on  his  own  account  from  the  coun- 
try of  the  enemy,  and  that  goods  are  sent  to  B. 
by  the  same  vessel.  A.,  at  the  request  of  B., 
becomes  surety  for  the  payment  of  the  duties 
which  accroe  on  the  goods  of  B.,  and  is  com- 
pelled to  pay  them  ;  can  he  maintain  an  action  on 
the  promise  of  B.  to  return  this  money  ?  The 
opinion  is,  that  such  an  action  may  be  sustained. 
The  case  does  not  suppose  A.  to  be  concerned, 
or  in  any  manner  instrumental  in  promoting  the 
illegal  importation  of  B.,  but  to  have  been  merely 
engaged  himself  in  a  similar  illegal  transaction, 
and  to  have  devised  the  plan  for  himself,  which 
B.  afterwards  adopted.  This  illustration  ex- 
plains what  was  meant  by  the  general  words 
previously  used,  which,  unexplained,  would  have 
been  exceptionable. 

The  contract  made  with  the  government  for 
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1826*    the  payment  of  duties,  is  a  substantive  inde- 

^*v*w  pendent  contract,  entirely  distinct  from  .the  un- 

t.       lawful  importation.     The  consideration  is  not 

Tutor      •  *• 

infected  with  the  vice  of  the  importation..  If 
the  amount  of  duties  be  paid  by  A.  for  B.,  it  is 
the  payment  of  a  debt  due  in  good  faith  from  B. 
to  the  government ;  and  if  it  may  not  constitute 
the  consideration  of  a  promise  to  repay  it,  the 
reason  must  be,  that  two  persons  who  are  sepa- 
rately engaged  in  an  unlawful  trade,  can  make 
no  contract  with  each  other ;  at  any  rate,*  no  con- 
tract, which,* in  any  manner,  respects  the  goods 
unlawfully  imported  by  either  of  them.  This 
would  be,  to  connect  distinct  and  independent 
transactions  with  each  other,  and  to  infuse  into 
one  which  was  perfectly  fair  and  legal  in  itself, 
the  contaminating  matter  which  infected  the 
other;  This  would  introduce  extensive  mischief 
into  the  ordinary  affairs  and  transactions  of  life, 
not  compensated  by  any  one  accompanying  ad- 
vantage. 
The  act  of     The  same  principle,  diversified  in  form,  is  illus- 

defending      a  *  *  ' 

protecution  for  trated  by  another  example.    If  A.  should  become 

an      unlawful  *  ■ 

importation,    answerable  for  expenses  on  account  of  a  prose- 
ami   contract!  .  .  ■        •  •       i 

growing  out  of  cut  ion  for  the  illegal  importation,  or  should  ad- 

the  defence,  in-  A      t»      ^  i_i       i_«  "      ^  i 

dependent   ofvance  money  to  B.  to  enable  him  to  pay  those 

im%rta°tiorT9  u  expenses,  these  acts,  the  Court  thought,  would 

"* """'       constitute  a  new  contract,  the  consideration  of 

which  would  be  sufficient  to  maintain  an  action. 

It  cannot  be  questioned  that,  however  strongly 

the  laws  may  denounce  the  crime  of  importing 

goods  from  the  enemy  in  time  of  war,  the  act  of 

defending  a    prosecution  instituted  in   conse- 
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quence  of  such  illegal  importation  is  perfectly     1826. 
lawful.     Money  advanced  then  by  a  friend  in  ^Jj^^ 
such  a  case,  is  advanced  for  a  lawful  purpose,        ▼• 
and  a  promise  to  repay  it  is  made  on  a  lawful 
consideration.     The  criminal  importation  con- 
stitutes no  part  of  this  consideration. 

It  is  laid  down  with  great  clearness,  that  if  the 
importation  was  the  result  of  a  scheme  between 
the  plaintiff  and  defendant,  or  if  the  plaintiff 
had  any  interest  in  the  goods,  or  if  they  were 
consigned  to  him  with  his  privity,  that  he  might 
protect  and  defend  them  for  the  owner,  a  bond 
or  promise  given  to  repay  any  advances  made  in 
pursuance  of  such  understanding  or  agreement, 
would  be  utterly  void. 

The  questions  whether  the  plaintiff  bad  any 
interest  in  the  goods  of  the  defendant,  or  was 
the  contriver  of,  or  concerned  in,  a  scheme  to  in- 
troduce them,  or  consented  to  become  the  con- 
signee of  the  defendant's  goods,  with  a  view  to 
their  introduction,  were  left  to  the  jury.  The 
point  of  law  decided  is,  that  a  subsequent  in- 
dependent contract,  founded  on  a  new  consi- 
deration, is  not  contaminated  by  the  illegal  im- 
portation, although  such  illegal  importation  was 
known  to  Toler,  when  the  centract  was  made, 
provided  he  was  not  interested  in  the  goods,  and  Gcneral  . 
had  no  previous  concern  in  their  importation.       cipie  as  to  me- 

#  gality  of  con- 

Questions  upon  illegal  contracts  have  arisen  tract*  and 
very  often,  both  in  England  and  in  this  country  ;  which  it  is  ii- 
and  no  principle  is  better  settled,  than  that  no™ The  tutho - 
action  can  be  maintained  on  a  contract,  the  con-  subject00  re' 
sideration  of  which  is  either  wicked  in  itself,  ormwed* 
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1826.  prohibited  by  law.  How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  di- 
rect and  immediate  consideration  of  which  is 
not  immoral  or  illegal,  is  a  question  of  conside- 
rable intricacy!  on  which  many  controversies  have 
arisen,  and  many  decisions  have  been  made.  In 
Faikney  v.  Reynous,  (4  Burr.  2069.)  the  plain- 
tiff and  one  Richardson  were  jointly  concerned 
in  certain  contracts  prohibited  by  law,  on  which  a 
loss  was  sustained,  the  whole  of  which  was  paid 
by  the  plaintiffs ;  and  a  bond  was  given  for  se- 
curing the  repayment  of  Richardson's  propor- 
tion of  the  loss.  To  a  suit  on  this  bond,  the  de- 
fendants pleaded  the  statute  prohibiting  the 
original  transaction,  but  the  Court  held,  on  de- 
murrer, that  the  plaintiff  was  entitled  to  recover. 
Although  this  was  the  case  of  a  bond,  the  judg- 
ment does  not  appear  to  have  turned  on  that 
circumstance.  Lord  Mansfield  gave  his  opinion 
on  the  general  ground,  that  if  one  person  apply 
to  another  to  pay  his  debt,  (whether  contracted 
on  the  score. of  usury,  or  for  any  other  purpose,) 
he  is  entitled  to  recover  it  back  again.  This  is 
a  strong  case  to  show  that  a  subsequent  contract, 
not  stipulating  a  prohibited  act,  although  for 
money  advanced  in  satisfaction  of  an  unlawful 
transaction,  may  be  sustained  in  a  Court  of  jus- 
tice. In  a  subsequent  case,  (6  Term  Rep.  410.) 
Ashhurst,  J.  said,  the  defendants  were  held  liable 
because  they  had  voluntarily  given  another  secu- 
rity. 

In  the  case  of  Petrie  and  Another,  Executors 
of  Keeble,  v.  Hannay,  (3  Term  Rep.  418.)  the 
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testator  of  the  plaintiffs  was  engaged  with  the  1826. 
defendant  and  others  in  stock  transactions,  which  Kj*0~v^J 
were  forbidden  by  law,  on  which  considerable  jr. 
losses  had  been  sustained,  which  were  paid  by 
Portis,  their  broker.  Keeble  repaid  the  broker 
the  whole  sum  advanced  by  him  except  84 
pounds,  which  was,  in  part,  the  defendant's  share 
of  the  loss,  for  which  Keeble  drew  a  bill  on  the 
defendant,  which  was  accepted.  The  bill  not 
being  paid,  a  suit  was  brought  upon  it  by  Portis 
against  the  executors  of  Keeble,  and  judgment 
obtained,  they  not  setting  up  the  illegal  conside- 
ration. The  executors  brought  this  action  tare- 
cover  the  money  they  had  paid,  and  it  was  held, 
by  three  Judges  against  ofte,  on  the  authority  of 
Faikney  v.  Reynous,  that  the  phtin tiffs  could 
maintain  their  action.  A  distinction  was  taken 
in  cases  where  money  was  paid  by  one  person 
for  smother,  on  an  illegal  transaction,  by  which 
the  parties  were  not  bound  ;  between  a  voluntary 
payment,  and  one  made  on  the  request  of  the 
party ;  between  an  assumpsit  raised  by  opera- 
tion of  law,  and  an  express  assumpsit.  Although 
the  former  would  not  support  the  action,  it  was 
held  that  the  latter  would. 

This,  also,  is  a  strong  case  to  show  that  a  new 
contract,  by  which  money  is  advanced*  at  the  re- 
quest of  another,  or,  which  is  the  same  thing, 
where  there  is  an  express  promise  to  pay,  may 
sustain  an  action,  although  the  money  was  ad- 
vanced to  satisfy  an  illegal  claim. 

In  Farmer  v.  Russell  et  al.  (1  Bos.  8r  Pull. 

Vol.  XI.  35 
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1826.  295.)  it  was  held,  that  if  A.  is  indebted  to  B.  on 
"y^jJX^  a  contract  forbidden  by  law,  and  pays  the  money 
▼.  to  C.  for  the  use  of  B.,  a  Court  will  give  judg- 
ment in  favour  of  B.  against  C.  for  this  money. 
In  this  case,  B.  could  not  have  recovered  against 
A.,  but  when  the  money  came  into  the  hands  of 
C,  a  new  promise  was  raised  on  a  new  conside- 
ration, which  was  not  infected  by  the  vice  of  the 
original  contract.  In  this  case,  r  Chief  Justice 
Eyre  said,  that  the  plaintiff's  demand  hrose  sim- 
ply from  the  circumstance,  that  money  was  put 
into  the  hands  of  C.  for  his  use ;  and  Justice 
Buller  said,  that  the  action  did  not  arise  upon  the 
ground  of  the  illegal  contract.  Yet,  in  this  case, 
A.'s  original  title  to  the  money  was  founded  on  an 
unlawful  contract,  and  he  could  not  have  main- 
tained an  action  against  B. 

The  general  proposition  stated  by  Lord  Mans- 
field in  Faikney  v.  Reynous,  that  if  one  person 
pay  the  debt  of  another  at  his  request,  an  action 
may  be  sustained  to  recover  the  money,  although 
the  original  contract  was  unlawful,  goes  far  in 
deciding  the  question  now  before  the  Court. 
That  the  person  who  paid  the  money  knew  it 
was  paid  in  discharge  of  a  debt  not  recoverable 
at  law,  has  never  been  held  to  alter  the  case.  A 
subsequent  express  promise  is,  undoubtedly, 
equivalent  to  a  previous  request. 

In  most  of  the  cases  cited  by  the  counsel  for 
the  plaintiff  in  error,  the  suit  has  been  brought 
by  a  party  to  the  original  transaction,  or  on  a 
contract  so  connected  with  it,  as  to  be  insepara- 
ble from  it.    As,  where  a  vendor  in  a  foreign 
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country  packs  up  goods  for  the  purpose  of  ena-  1826. 
bling  the  vendee  to  smuggle  them ;  or  where  a  XJ^trong 
suit  is  brought  on  a  policy  of  insurance  on  an  il-  ▼. 
legal  voyage  ;  or  on  a  contract  which  amounts  to 
maintenance  ;  or  on  one  for  the  sale  of  a  lottery 
ticket,  where  such  sale  is  prohibited ;  or  on  a  bill 
which  is  payable  in  notes  issued  contrary  to  law : 
In  these,  and  in  all  similar  cases,  the  considera- 
tion of  the  very  contract  on  which  the  suit  is 
brought  is  vicious,  and  the  plaintiff  has  contri- 
buted to  the  illegal  transaction.  One  of  the 
strongest  cases  in  the  books  is  Steers  v.  Laish- 
ley,  (6  Term  Hep.  61.)  where  the  broker,  who  had 
been  concerned  in  stock  jobbing  transactions, 
and  had  paid  the  losses,  drew  a  bill  of  exchange 
for  the  amount  on  the  defendant,  and,  after  its 
acceptance,  endorsed  it  to  a  person  who  knew  of 
the  illegal  transaction  on  which  it  was  drawn,  the 
Court  held,  that  such  endorsee  could  not  recover 
on  the  bill. 

In  this  case,  the  broker  himself  could  not  recover, 
being  a  party  in  the  original  offence  against  the 
law,  and  his  bill  being  drawn  for  the  very  money 
which  was  due  on  the  original  transaction,  and 
endorsed  to  a  person  having  notice,  left  the  en- 
dorsee in  the  same  situation  with  the  drawer. 
Yet,  Lord  Kenyon  said,  in  this  case,  that  if  the 
plaintiff  had  lent  the  money  to  the  defendant  to 
pay  the  differences,  and  had  afterwards  received 
the  bill  for  the  money  so  lent,  he  might  have  re- 
covered on  it.  The  difference  between  the  case 
decided,  and  that  put  by  the  Judge,  is  not  very 
discernible,  as  the  one  or  the  other  may  affect 
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1826.     morals,  or  the  policy  of  the  law.     The  diatinc- 
vr^v"w  tion  would  seem  to  be  founded   on  this  legal 

Armstrong  ■  i  * 

y.  ground,  that  the  money  lent  would  constitute  a 
0  er*  new  consideration,  .and  be  the  foundation  of  a 
new  contract,  which  could  not  be  vitiated  by  a 
knowledge  of  the  purpose  for  which  the  money 
was  lent,  and  the  bill  drawn.  So  Toler's  know- 
ledge of  the  illegal  transactions  of  Armstrong, 
and  that  his  money  was  advanced  to  procure  the 
delivery  of  goods  which  had  been  illegally  im- 
ported, could  not  vitiate  a  contract  to  repay  that 
money. 

In  the  case  of  Booth  v.  Hodgson,  (6  Term 
Rep.  405.)  the  suit  was .  between  the  original 
parties  to  the  illegal  transaction,  and  was  bot- 
tomed on  it. 

Supposing  the  opinions  actually  contained  in 
the  charge  to  be  correct,  it  is  still  contended  to 
be  liable  to  exception,  because  there  is  a  mate- 
rial part  of  the  very  case  which  it  does  not  em- 
brace. The  charge,  it  is  said,  does  not  state 
what  the  law  would  be,  if  Toler  knew,  previous 
to  the  consignment,  that  Armstrong  was  en- 
gaged in  this  illicit  commerce. 

Without   entering   into  the   inquiry   whether 

this  criticism  on  the  charge  be  well  or  ill  founded, 

the  Court  think  it  proper  to  declare,  in  explicit 

terms,  that   the  plaintiff  in  error  cannot   avail 

himself  of  it  in  this  stage  of  the  cause. 

ortheVprnciice     To  bring  all  the  testimony  offered  at  the  trial 

whole"81"6*™-  of  a  cause  at  common  law,  instead  of  facts,  into 

fnS/Xfor this  Court>  by  a  bili  of  exceptions,  or  otherwise, 

thu  courte.fore  *s  a  Pract*ce  which,  to  say  the  least,  is  extremely 
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inconvenient.     Its  tendency  is  to  convert  this     1826. 
Court  from  a  tribunal  for  the  decision  of  points  ^jf^mx^' 
of  law,  into  one  for  the  investigation  of  facts,        ▼. 

and  for  weighing  evidence.     To  look  into  that    „L 

...  ,        The    p*rty 

testimony  for  the  purpose  of  inquiring  whether  cannot,     by 

the  Judge  has  omitted  any  thing  material  in  bisticc,  take  ad- 
charge,  would  be  to  yield  to  this  practice,  and  to  omission  in  the 
sanction  it  in  its  most  exceptionable  form*  IfunderVgeoet 
the  defendant's  counsel  wished  the  instruction  of  [*  it?*ceiPf 'he 
the  Judge  to  the  jury,  on  any  point  which  was^uhc"inhe  'of 
omitted  in  the  charge,  his  course  was  to  suggest1^  c£"*x  0!° 
the  point,  and  request  an  opinion  on  it.  If  ^Jj01"^  t£ 
counsel  may,  without  pursuing  this  course,  spread  charge,      he 

J  7  r  °  l  must     suggest 

the  whole  testimony  on  the  record,  and  then,  by"»*»«nd?"i«'»* 

J  *   the  Judge  s  o- 

a  general  exception  to  the  charge,  enable  him-  pi»'»on  on  it. 
self  to  take  advantage,  riot  only  of  a  misdirec- 
tion, but  of  any  omission  to  notice  any  question 
which  may  be  supposed,  by  this  Court,  to  have 
arisen  in  the  case,  such  a  course  would  obviously 
transfer  to  the  Supreme  Court  the  appropriate 
duties  of  a  Circuit  Court,  and  cannot  be  coun- 
tenanced. 

It  is  also  contended  by  the  counsel  for  the 
plaintiff  in  error,  that  the  Judge  has  erred  in 
not  answering  fully  the  inquiry  made  by  the  jury. 
That  was  in  these  words :  "  The  jury  beg  leave 
to  ask  the  Judges  whether  Toler  miist  have 
an  interest  in  Armstrong's  goods  to  constitute 
him  a  participator  in  the  voyage  ?  If  simply 
having  goods  on  board  will  constitute  him  such  ?" 
The  Court  answered  as  follows :  "  The  plaintiff, 
simply  having  goods  on  board,  would  not  consti- 
tute him  a  participator,  or  affect  the  contract 


Toler. 
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1826.    with  the  defendant.     Being   interested   in   the 
vr^fw  goods  would." 

Armstrong  ° 

r.  There  is  much  reason  to  believe,  that  the  first 

of  these  questions  was  not  understood  by  the 
jury,  or  by  the  Judge,  according  to  the  literal 
import  of  the  words.     The  inquiry  would  seem 
to  be,  whether,  under  any  possible  view  of  the 
transaction,  Toler  could  be  tainted  with  the  guilt 
of  Armstrong,  so  as  to  affect  the  contract  in 
suit,  unless  he  had  an  interest  in  the  goods.  This 
was  probably  not  the  intention  of  the  jury,  be- 
cause an  answer  to  this  question  is  to  be  found 
in  the  charge.     The  Judge  had  stated,  that  if 
Toler  was  the  contriver  of,  or  concerned  in,  a 
scheme  to  introduce  these  goods  into  the  United 
States,  or   had  consented  to  become  the  con- 
signee with  a  view  to  their  introduction,  these 
circumstances  would  vitiate  the  contract.     He 
had  already  said,  therefore,  that  an  interest  in 
Armstrong's  goods  was  not  indispensably  neces- 
sary to  make  Toler  a  participator  in  the  voyage, 
as  to  all  the  purposes  of  the  defence.     He  had 
stated  two  cases  specially,  either  of  which  the 
jury  might  consider  as  proved  by  the  evidence, 
in  which  the  consideration  would  be  unlawful;  and 
he  had  suid  generally,  "  that  where  the  contract 
grows  immediately  out  of,  and  is  connected  with, 
an  illegal  or  immoral  act,  a  Court  of  justice  will 
not  lend  its  aid  to  enforce  it.     And  if  the  con- 
tract be,  in  fact,  only  connected  with  the  illegal 
transaction,  and  growing  immediately  out  of  it, 
though  it  be  in  fact  a  new  contract,  it  is  equally 
tainted  by  it."     There  is  much  reason  to  believe 
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that  the  jury  could  not  have  intended  to  put  a     1826. 
question  which  had  been  already  answered,  and  ^£££ 
that  they  might  design  to  ask,  whether,  having        ▼• 
goods   on  board   belonging   to   himself,  would 
place  him  in  the  same  situation  as  if  interested 
with  Armstrong.    The    answer   of  the    Court 
would  show,  that  the  questions  were  understood 
in  this  sense,  and  that  answer  appears  to  have 
been  satisfactory  to  the  jury. 

However  this  may  be,  we  think  the  law  was 
correctly  stated  by  the  Court ;  and  we  cannot 
admit,  that  a  judgment  is  to  be  reversed  because 
an  answer  does  not  go  to  the  full  extent  of  the 
question.  Had  the  jury  desired  further  informa- 
tion, they  might,  and  probably  would,  have  signi- 
fied their  desire  to  the  Court.  The  utmost  wil- 
lingness was  manifested  to  gratify  them,  and  it 
may  fairly  be  presumed  that  they  had  nothing 
farther  to  ask. 

We  think  that  there  is  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  that  it  ought  to  be 
affirmed,  with  costs  and  damages,  at  the  rate  of 
six  per  centum  per  annum. 
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[Ejectment.    Evidence.    Practice.] 


Chirac  and  Others  against  Reinicker. 


A  counsel  or  attorney  is  not  a  competent  witness  to  testify  as  to 
facts  communicated  to  either  by  his  client,  in  the  course  of  the  re- 
lation subsisting  between  them,  but  may  he  examined  a*  to  the 
mere  fact  of  the  existence  of  that  relation. 

The  action  for  mesne  profits  may  be  maintained  against  him  who 
was  the  landlord  in  fact,  'who  received  the  rents  and  profits,  and 
resisted  the  recovery  in  the  ejectment  suit,  although  be  was  not  a 
party  to  that  suit,  and  did  not  take  upon  himself  the  defence 
thereof  upon  the  record,  but  another  did  as  landlord. 

A  recovery  in  ejectment  is  conclusive  evidence  in  an  action  for 
mesne  profits  against  the  tenant  in  possession,  but  not  in  relation 
to  third  persons.  But  where  the  action  is  brought  against  the 
landlord  in  fact,  the  record,  in  the  ejectment  suit,  is. admissible  to 
show  the  possession  of  the  plaintiff  connected  with  his  title,  al- 
though it  is  not  conclusive  upon  the  defendant  in  the  same  man- 
ner as  if  he  had  been  a  party  on  the  record. 

Amendments  to  the  pleadings  are  matters  in  the  discretion  of  the 
Court  below.  Error  will  not  lie  to  this  Court,  on  the  allowance  or 
refasal  of  such  amendments. 

Variances  between  the  writ  and  declaration  cannot  be  taken  advan- 
tage of  in  the  Court  below,  after  plea  pleaded. 

Quffre,  Whether  by  the  modern  practice  such  variances  can  be 
taken  advantage  of  at  all  ? 

ERROR  to  the  Circuit  Court  of  Maryland. 

This  was  an  action  of  trespass  for  mesne  pro- 
fits, brought  by  the  plaintiffs  in  error,  Chirac  and 
others,  against  the  defendant  in  error,  Reinicker, 
in  the  Court  below.  The  plaintiffs  had  recover- 
ed judgment,  and  possession  of  the  premises,  in 
an  ejectment,  in  which  one  C.  J.  F.  Chirac  pray- 
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ed  leave  of  the  Court,  as  landlord  of  the  pre-  1 826. 
mises,  to?be  made  defendant  in  the  place  of  the  cw'rau 
casual  ejector,  and  was  admitted  accordingly  y. 
under  the  common  consent  rule.  At  the  trial  of 
the  present  suit,  the  record  of  the  proceedings 
in  the  ejectment  were  offered  by  the  plaintiffs -as 
evidence  to  maintain  this'  action  ;  and  they  then 
offered  to  prove,  by  the  testimony  of  R.  G.  Har- 
per, and  N.  Dorsey,  esquires,  that  the  defendant 
had  retained,  and  paid  them,  to  conduct  the  de- 
fence of  the  ejectment  for  his  benefit,  'and  also 
propounded  to  these  witnesses  the  following 
question  :  Were  you  retained,  at  any  time,  as  at- 
torney or  counsel,  to  conduct  the  ejectment  suit 
above  mentioned/ 'on  the  part  of  the  defendant, 
for  his  benefit,  as  landlord  of  those  premises  ? 
This  question  was  objected  to  by  the  defendant's 
counsel,  as  seeking  an  improper  disclosure  of 
professional  confidence  ;7and  was  rejected  by 
the  Court.  .^  Whereupon  the  plaintiffs  excepted. 
The  plaintiffs  then:  gave  in  evidence  certain 
deeds  and  patents,  by  which,  and  the  admissions 
of  counsel  on  both  sides,  the  title  to  the  premises 
in  question  was  vested  in  John  B.  Chirac,  de- 
ceased ;  and  also  read  in  evidence  certain  depo- 
sitions to  prove  who  were  the  heirs  of  J  B.  Chi- 
rac ;7&nd  also  offered  the  record  in  the  ejectment 
to  prove  Maria  Bonfils  to  be  one  of  the  heirs, 
and  then  offered  to  prove,  by  parol  evidence,  that 
the  defendant  was,  in  fact,  landlord  of  the  pre- 
mises at  the  commencement,  and  during  the  pro- 
gress of  the  ejectment,  and  had  notice  of  the 

Vol.  XI.  36 


Reinicker. 
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1826.    same,  and  retained  counsel  to  defend  the  same, 
K^(^/  and  received  the  rents  and  profits  thereof  during 
r.       its  progress ;  which  last  mentioned  evidence  the 
Court  refused  to  admit ;  and  the  plaintiffs  ex- 
cepted to  the  refusal. 

^The  plaintiffs  then  offered  to  prove  the  same 
f&cts,  (not  saying  by  parol  evidence,)  with  the 
additional  fact  that  counsel  did  defend  the  same 
action  for  the  benefit  of  the  defendant.  This 
evidence  was  also  rejected  by  the  Court,  and 
constituted  the  third  exception  of  the  plaintiffs. 

The  fourth  exception  taken  by  the  plaintiffs, 
related  to  the  proper  parties  to  the  action.  The 
original  plaintiffs  in  the  suit  were  Anthony  Tau- 
rin  Chirac,  Mathew  Chapus,  and  Anna  Maria  his 
wife,  Mathew  Thevenon  and  Maria  his  wife,  and 
Maria  Bonfils,  the  same  persons  having  been 
plaintiffs  in  the  ejectment.  Pending  the  suit, 
the  plaintiffs  obtained  leave  to  amend  their  de- 
claration, and  amended  it,  by  introducing  the 
name  of  John  B.  E.  Bitarde  Desportes,  as  hus- 
band of  the  said  Maria,  called,  at  the  commence- 
ment of  this  suit,  Maria  Bonfils.  No  objection 
was  taken  to  this  amendment,  and  the  defendant 
pleaded  the  general  issue  to  the  declaration  so 
amended.  The  evidence  of  title  of  John  B. 
Chirac,  deceased,  having  been  introduced,  and, 
also,  evidence  to  prove  that  Anthony  T.  Chirac, 
and  the  female  plaintiffs,  were  heirs  at  law  of 
John  B.  Chirac,  the  defendant  prayed  the  Court 
to  instruct  the  jury,  that  they  ought  to  find  a  ver- 
dict for  the  defendant,  unless  they  were  satisfied 
that  all  the  plaintiffs  were  the  proper  heirs  at  law 
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of  John  B.  Chirac;  which  direction  the  Court     1826. 
accordingly  gave.  ^(^ 

The'  fifth  exception  related  to  the  supposed        v. 

Rptnirker 

variance  between  the  writ  and  declaration,  by  the 
amendment,  introducing  the  husband  of  Maria 
Bonfils  as  a  party  upon  the  record.  The  Court 
held  the  variance  fatal  under  the  general  issue. 

Mr.  D.  Hoffman,  and  Mr.  Mayer,  for  the  Feb.  nth. 
plaintiffs  in  error,  argued,  1 .  That  the  rule  as 
to  professional  secresy  forbids  disclosures  by 
the  counsel  of  matters  communicated  by  the  cli- 
ent, after  the  engagement  of  counsel,  and  rela- 
ting to  the  merits,  or  grounds  of  prosecution 
or  defence  of  the  suit.  But  that  the  mere  fact 
of  the  engagement  of  counsel  was  out  of  the 
rule,  because  the  privilege  and  duty  of  being  si- 
lent, does  not  arise  until  that  fact  be  ascer- 
tained. The  concealment  of  the  real  client, 
who  may  be  the  party  essentially  interested,  may 
be  part  of  the  client's  policy,  and  be  within  the 
client's  instructions  to  his  counsel.  But  the  cli- 
ent's injunction  of  secresy,  per  se,  would  not 
make  secresy  lawful  in  this  respect ;  and  it  is, 
therefore,  a  petitio  principii  to  say,  that  the 
counsel  shall  not  tell  who  really  employed  him, 
merely  because  it  happened  to  be  the  direction 
of  his  client,  and  his  client's  view,  to  conceal  the 
fact.  The  law  would  authorize  a  fraud  on  its 
own  rules,  if  it  would  determine  otherwise  ;  and 
the  pretension  of  the  defendant  is  counter  to  the 
whole  policy  of  the  rule,  as  to  professional  se- 


Reinicker. 
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1826.     crepy.a    The  very  refusal  to  answer,  implies  the 
■£|Y^  affirmation  of  the  witnesses  being  employed  by 
v.      .  the  defendant  as  counsel. 

2.  The  defendant  was  liable,  in  this  action,  if 
he  had  notice  of  the  ejectment,  and  was,  as  land- 
lord, interested  in  the  result  of  it.  He  might, 
even  at  common  law,  have  been  made  defendant ; 
but  the  statute  of  11  Geo.  II.,  in  force  in  Mary- 
land, explicitly  allows  it  to  him.  He  shall  not 
screen  himself  from  responsibility,  because  be 
had  artifice  enough  to  waive  appearing,  and  to 
let  an  uninterested  person  figure  as  defendant 
in  his  stead.  The  lessor  of  the  plaintiff  may 
sue  for  mesne  profits,  and  the  actual  tenant  shall 
be  liable,  although  the  judgment  in  ejectment  ia 
obtained  against  the  casual  ejector  only ;  and  in 
reference  as  well  to  the  defendant  as  to  the 
plaintiff  in  such  a  suit,  the  Court  disregards  the 
fiction  of  the  ejectment  cause.  He  is  an- 
swerable for  the  mesne  profits  who  has  received 
them,  and  has  had  an  opportunity  of  defending 
his  pretensions  in  the  preliminary  ejectment. 
The  ejectment  suit  is  founded  on  a  fiction.  Fic- 
tions are  under  the  control  of  the  Courts  who 
use  them.  They  will  be  moulded  and  applied  to 
the  views  of  justice,  and  according  to  reason — 
for  they  take  their  rise  from  the  equity  of  the 
law:  In  fictionc  juris  subsistit  cquitas.  The  au- 

a  7  East.  Rep.  357.  in  note.  4  East.  Rep.  759.  4  Espi. 
N.  P.  C.  23.  2  Esp.  N.  P.  C.  Bun.  N.  P.  284.  4  T.  R.  432. 
752.  17  Johns.  Rep.  335.  18  Johns.  Rep.  330.  Norris's  Peake, 
250,  251,  252.     3  Johns.  Cos.  198.     13  Johns.  Rep.  492. 


Reinicker. 
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thorities  sustain  all  these  positions.0  Before  the  1826. 
statute  of  11  Geo.  II.,  regulating  the  appearance  V^JJ|^/ 
of  landlords  as  defendants  in  lieu  of  the  casual  ▼• 
ejector,  a  judgment  in  ejectment  was  habitually 
set  aside,  where,  upon  the  complaint  of  the  land- 
lord, it  appeared,  that  he  had  had  no  notice  of  the 
suit.  Where  a  party  sells  a  chattel  with  warranty 
of  title,  notice  to  the  vendor,  of  a  suit  against 
the  vendee  for  it,  is  sufficient  to  bind  the  ven- 
dor by  the  verdict  or  judgment  in  that  suit.  One 
obtaining  possession  of  land,  while  an  action  of 
ejectment  is  pending,  is  answerable  for  the  mesne 
profits  during  his  occupation,  whether  proved  to 
have  had  notice  of  the  action  or  not ;  constructive 
notice  then  sometimes  implicates  a  third  party  in 
this  suit/  All  these  rules  are  calculated  to  pre- 
vent an  evasion  of  the  statute,  allowing  landlords, 
not  in  actual  possession,  to  be  actors  in  the  eject- 
ment suit,  and  to  keep  the  fictions  of  law  to  their 
original  purposes  of  justice.  Our  claim  is  clear 
of  the  point  of  LiffordCa  case,  in  11  Co.  51. ; 
though  according  to  the  decisions  in  Massachu- 
setts, we  might  rest  this  suit  even  upon  that 
point/  Before  the  statute  of  Marlbridge,  52 
Hen.  III.,  damages  was  not  recoverable  in  any 

a  1  Burr.  667.  Runningt.  Eject.  192,  193.  198.  200,  201. 
Adams'  Eject.  328.  337.  2  Johns.  Cos.  438.  S  Camp.  455.  in 
point,  and  inaccurately  stated  in  Adams  on  Eject. ;  the  notice  of 
the  suit  to  the  landlord  not  being  required,  as  Adams  states,  to  be 
by  service  of  the  declaration  in  ejectment.  2  Burr.  1290.  7  T.  R. 
108. 

6  13  Johns.  Rep.  447.    1  Harris  and  Johns.  Maryland  Rep. 

c  Stearncs  on  Real  Actions,  41 6. 
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1826.  real  action,  except  against  the  disseisor  himself, 
^v^  and  then  only  in  the  assize  of  novel  disseisin. 
t.  Hence  the  practice  for  the  disseisor  (similar 
in  principle  to  the  attempt  of  this  defendant)  to 
enfeoff  persons  to  act  as  defendants,  who  were  not 
responsible.  To  prevent  this  abuse,  the  sta- 
tute was  passed,  making  all  pernors  of  the  pro- 
fits responsible  in  real  actions  for  damages/ 
But  the  action  of  ejectment,  being  a  perso- 
nal action  in  its  origin,  there  was  no  need 
of  a  statutable  provision  to  authorize  an 
award  of  damages  in  it.  It  has  taken  the  place 
of  the  real  actions  of  common  law.  Rei- 
nicker,  claimant  of  the  fee,  must  be  regarded 
as  in  possession ;  and  his  tenant's  possession  was 
his. 

It  is  true,  that  Chirac  appeared  as  landlord  in  the 
ejectment  cause.  But  our  purpose  is,  to  show  that 
Reinicker  appeared  by  another ;  and  though  that 
other  also  assumed  his  (Reinicker's)  title,  that  cir- 
cumstance serves  only  to  aggravate  the  fraud  at- 
tempted upon  the  law,  and  to  show  the  more  con- 
clusively, that  Reinicker  waived  his  privilege  of 
defending  in  his  own  name,  and  by  candidly  an- 
nouncing his  interest  on  the  record.  We  are 
not  estopped,  then,  by  C.  J.  F.  Chirac's  usurpation 
of  the  title  of  landlord,  as  well  as  the  part  of  a 
defendant.  If  this  action  were  even  against  him, 
we  should  be  compelled  to  prove  him  landlord, 
notwithstanding  his  pretension  to  the  character 
by  appearing  as  landlord.  His  appearing  might 
be  relied  on  to  prove  his  being  landlord,  but  only 

a  Stearne's  Real  Act.  390. 
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as  a  circumstance,  and  as  evidence,  and  not  as    1826. 
an  estoppel.     We  admit,  that  a  party,  to  be  ?lia-  V^TY*W 
ble  for  mesne  profits,  must  be  a  trespasser ;  and        ▼. 
we  meant  to  prove  Reinicker,  by  privity,  to  be  a  Rtuuckir* 
trespasser.     The  case  in    7    Term   Rep.  108. 
shows,  that  if  the  husband  there  had  had  notice 
of  the  ejectment,  he  would  have  been  answera- 
ble for  the  mesne  profits. 

3.  The  action  for  mesne  profits  being  the  mere 
sequel  of  the  recovery  in  the  ejectment  cause, 
the  record  of  that  recovery  is  the  proper  evidence 
to  show  the  lessors  of  the  plaintiff*  entitled  to 
the  mesne  profits  so  as  they  are  claimed^within  the 
terms  of  the  demise  in  the  ejectment.  If  pro- 
fits antecedent  to  the  term  are  asked,  then  the 
plaintiffs  cannot  rely  on  the  ejectment  recovery  as 
conclusive  evidence,  but  must  prove  their  title  to 
the  land  anew,  and  again  open  the  merits  of  the 
ejectment  cause.  The  claim  for  mesne  profits 
here  keeps  within  the  limits  of  the  ejectment 
demise,  and  we  had  no  occasion,  therefore,  to 
prove  our  title  otherwise  than  by  the  record  of 
recovery  in  the  ejectment/  Although  the  hus- 
band, who  did  not  appear  as  a  lessor  of  the  plain- 
tiff, is  joined  in  this  action  with  his  wife,  who  was 
a  lessor,  still  the  record  of  the  ejectment  is  evi- 
dence for  us,  since  the  husband  is  no  new  party 
in  interest.  If  necessary,  this  might  be  enforced 
by  analogy  from  the  writ  of  re-disseisin  in  the 

a  Runningt.  Eject.  492  to  497*  Skinn.  247.  Salk.  Rep.  260. 
Bull.  N.  P.  87.  1  Burr.  Rep  665.  Strange'$  Rep.  960.  Camp. 
Rep.  243.     Dougl.  Rep.  584.     Adams'  Eject.  329-  333,  334. 
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1826.  case  of  a  similar  change  of  parties.  The  addi- 
tion of  the  husband,  at  the  utmost,  only  imposed 
?.  on  us  the  duty  of  proving  the  marriage. 
Remieker.  ^  £  variance  between  the  writ  and  declara- 
tion could  only  have  been  taken  advantage  of 
upon  oyer  of  the  writ,  and  plea  in  abatement/ 
Oyer  will  not  now  be  granted,  and.  such  a  plea 
cannot,  therefore,  obtain.  Nor  will  the  proceed- 
ings be  set  aside  for  irregularity,  on  account  of 
such  a  variance;*  Even  supposing,  that  for  this 
defect  the  party  might  have  refused  to  plead,  or 
otherwise  have  made  the  objection  available,  it 
is  too  late  now  since  he  has  pleaded  the  general 
issue.0  A  variance  of  this  kind  could  once  have 
been  taken  advantage  of  in  England  upon  writ 
of  error ;  but  that  cannot  now,  since  the  statute 
of  jeofails,  be  done  there ;  nor  in  Maryland, 
since  her  act  of  1809,  ch.  153.  Where  the  writ 
is,  according  to  the  ancient  practice,  fully  recited 
in  the  declaration,  advantage  might  be  had  of 
the  variance  on  demurrer.  But  that  is  not  the 
case  here/  The  recital  of  the  writ  in  the  decla- 
ration is  unnecessary ;  and,  when  made,  as  in 
this  instance,  is  to  be  rejected  as  surplusage/ 

a  Stephens  on  Plead.  69.  Chitt.  Plead.  439.  2  Wile.  Rep.  85. 
395.    2  Salk.  Rep.  658. 

b  1  Bo*,  and  Pul.645.  6  T.  R.  364.  Com.  Dig.  Abatement, 
G.  8.    Bac.  Abr.  Abatement,  H.  1. 

c  J  Bos.  and  Put.  383.  fa  decision  founded  on  the  statute,  al- 
lowing a  plaintiff,  in  certain  cases,  to  enter  an  appearance  for  a 
defendant,  and  proceed  to  judgment.) 

d  1  Sound.  318.  innotd. 

e  1  Saund.  318.  Keb.  544.  2  LordRaym.  908. 1  Strange'* 
Rep.  225.     Rep.  temp.  Hardw.  184.  189.     1  H.  Bl.  250. 
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The  body  of  the  amended   declaration    here,     1826. 
speaks  of  "  the  plaintiffs"  not  of  the  persons  v-^^ 
mentioned  or  named  in  the  recital.     Besides,  _    ▼. 
even  the  recital  does  not  say  that  Maria  Desportes 
was  sued  by  the  name  of  Maria  Bonfilsr  but  only 
mentions  the  circumstance  of  her  "  being  called" 
so  at  the  bringing  of  the  suit,  as  it  would  insert 
an  alias  for  her  name. 

.The  variance  occurs  in  an  amended  declara- 
tion, filed  after  leave  had  to  amend.  The  statute 
of  Maryland  of  1809,  ch.  153.  authorises  any 
amendment  to  be  made  "  to  bring  the  merits  of 
a  suit  to  issue."  This  amendment  was  justified 
by  that  act  of  the  legislature ;  and  the  Court 
might  have  made  the  writ  to  conform  to  the  alte- 
ration, a»  in  England  an  original  writ  is  made  to 
suit  the  declaration.  The  writ,  in  Maryland,  is 
sometimes  altered  frpm  debt  to  case,  to  suit  the 
darr.  The  husband,  here,  was  joined  to  the  wife 
only  for  conformity,  and  not  by  reason  of  a  new 
interest,  or  as  interested ;  since  the  suit,  if  no 
objection  had  been  made  before  general  issue, 
Might  have  proceeded  in  the  single  name  of  the 
wife.  One  suing  by  guardian  in  the  first  in- 
stance, and  afterwards  becoming  of  age  during 
the  suit,  may,  and  must,  appear  then  by  attorney. 
If  the  variance  could  have  been,  and  had  been, 
pleaded  in  abatement,  the  Court  would,  under  the 
statute  of  Maryland,  have  allowed  the  declara- 
tion to  be  amended  and  cleared  of  the  variance. 
This  declaration  may  be  assimilated  to  a  decla- 
ration by  the  bye,  by  the  husband  and  wife,  though 

Vol.  XT.  37 
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1826.    the  writ  is  sued  oat  in  the  single  name  of  die 

v^£^/  husband/    Though  a  misnomer  may  be  pleaded 

#  v.       in  abatement,  even  in  England,  the  nam  and  writ 

Reioicker.  m^  ^  rectified  in  that  particular  upon  terms. 

A  party  naming  himself  generally  in  a  writ,  may, 
nevertheless,  declare  in  a  special  character.*  The 
variance  between  the  amended  declaration  and 
the  first  declaration,  does  not  show  that  the  for* 
mer  varies  from  the  writ.  The  amended  decla- 
ration is  as  good  evidence  of  the  contents  of  the 
writ  as  the  original  declaration  is. 


.  i 


Mr.  D.  B.  Ogdm  bnd  Mr.  Webster,  for  the 
defendant  in  error,  (1.)  stated,  that  it  was  ne- 
cessary to  advert  to  the  specific  question  which 
was  put  as  to  the  defendant's  retaining  counsel, 
and  to  the  circumstances  under  which  it  was 
asked.  The  question  involved  the  disclosure  of 
the  party's  views,  and  of  his  instructions  to  his 
counsel,  and  of  communications  which  were  re- 
ceived by  him  in  his  capacity  of  counsel,  and  that 
would  not  have  been  made  to  him  if  he  had  not 
been  so.  It  is  not  necessary  that  a  suit  should 
be  pending  to  bind  the  counsel  to  secrecy  for  his 
client;  any  communication,  after  retainer  of 
counsel,  is  within  the  rule  against  disclosure,  if  it 
relates  to  the  suit,  and  is  within  the  scope  of  the 
confidence  given  to  the  counsel. 

2.  No  person  can  be  made  liable  for  the  mesne 
profits  after  recovery  in  ejectment,  who  has  not 

a  ChittyJ9  Plead.-  252. 

b  1  Wih.  Rep.  141 .    3  Will.  Rep.  G\.    2  BL  Rep.  722. 
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been  a  trespasser.  The  ejectment  suit  complains    1826. 
of  a  trespass,  and  the  person  to  be  charged  for  y^££^' 
the   mesne    profits  must,  therefore,  have  been        ▼. 
actually  a  party  to  that  suit  by  having  appeared 
as  defendant,  or  by  having  been  required  to  ap- 
pear by  service  of  process  in  the  suit,  and  then 
failing  to  appear.    It  is  only  by  this  judicial  no- 
tice, and  a  waiver  of  the  privilege  of  appearing, 
testified  by  the  record  of  the  suit  in  ejectment, 
that  the  defendant  in  the  action  for  mesne  profits 
can  be  treated  as  if  he  had  been  a  defendant  in 
the  ejectment,  and  adjudged  a  trespasser,  to  bear 
the  liability  for  mesne  profits.     By  mere  waiver 
in  pais,  or  notice  extraneous   to  the  record,  a 
party  cannot  be  rendered  liable  for  mesne  pro- 
fits, although,  in  fact,  .he  may  have  been  interest- 
ed in  the  result  of  the  ejectment  suit.     That  in- 
terest, however,  quoad  the  ejectment,  and  in  re- 
ference to  the- suit  for  mesne  profits,  does  not 
prove  him  to  be  a  trespasser,  which  he  must  be 
before  he  can  be  liable  to  the  claim.*    The  Court 
must  look  to  the  record  of  the  ejectment  for 
light  as  to  the  responsible  parties  on  the  score  of 
mesne  profits ;  they  cannot  derive  it  from  other 
quarters,  or  collateral  proof.     Hence,  too,  the 
record  of  the  ejectment  is  not  evidence  of  the 
right  of  the  lessors  of  the  plaintiff  to  the  mesne 
profits,  as  against  one  who  was  not  actually  a 
party  in  the  ejectment  suit,  nor  effectively  so  by 
being  called  on  through  notice  in  the  process  of 
ejectment  to  appear  as  defendant.     Here,  how* 

a  I  Sclwyn'sN.  P.  121, 
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1826;  ever,  another  person*  thafci  the  defendant,  Rei- 
"^cwv^  Bicker,  wafc  admitted  in .Uie  ejectment  euit  to >dk* 
Tr  f$nd  as  the  landlord  of  the  property  in  questie*. 
He  declared  hiiriself  the  landlord  in  claiming  to 
defend  as  fcuch ;  and' the.  plaintiffs  in  ejectment^ 
not  denying  his  pretension  in  that  respect, 'have 
acceded  to  his  representation  of  himself  and 
must  now  ba  bound  hy . } ty  and  are  estoppted  front 
saying  that  any  other  persbn  was  tahriloid:  Ret- 
ntaker,  therefore,  can  in  rie  wine  be  cbmsecajetf 
witjb  the  ejectment  biiit  ?  arid;  at  all  events,  the 
recovery  there  is  not  concMive  against:  him,  that 
the  lessors  of  the  plaintiff  are  the  propcfr  cUumi- 
antA  of  the  mesne  profits*  They  must  prove  them- 
selves the  heirs  entitled  to  the  landyaasd  to  the 
mesne  profits^  as  (the  rwult  of  thai  flroof.  :  The 
case  from  3  Campb.  Rep.  455*  does  not  establish 
the  plaintiffs' positions  on  these  heads;  The 
decision  there  was  on  another  point ;  and  the 
reasoning. of  it  shows,  that  the  party  liable  for 
the  mesne  profits  must  be  a  trespasser.  The 
action  for  mesne  profits  will  lib  only  where  tres- 
pass quart  clausum  fregit  would  lie.  Accord* 
ing  to  that  principle,  Reinicker  could  not,  hy 
mere  force  of  notice  in  pats  of  the  -suit,  be  held 
liable  for  the  mesne,  profits. 

3.  The  case  as  to  the  amended  declaration  is 
clear  of  all  the  learning  respecting  the  mode  of 
taking  advantage  of  a  variance  between  the  de- 
claration and  the  writ..  The  variance  there 
meant,  is  not  such  a  departure  from  the  writ  as 
in  this  case,  as  it  effects  an  entire  change  of 
suit,  and  substitutes,  in  reality,  a  new  suit,  for 


Chirac, 
▼. 
Reiiricsbeu 


OF  THE  UNITED  STATES.  29S 

that  which  the  vtrrt  and  fifcst  declaration  de-  1826; 
fined.  There  is  nb  declaration  here  in  the  suit 
which  was  originally  brought ;  or,  at  least,  that 
which  was  a  declaration  has  not  been  acted  on; 
but  the  issue  is  taken,  and  the  jury  sworn,  be- 
tween new  parties,  and  out  of  the:  suit  which  the 
record  professes  to  carry  on.  The  Court  may, 
therefore,  take  notice  of  the  change  of  parties, 
tod  of  claim,  and  of  suit,  in  this  case;  since 
they  cannot  fail  to  see  between  what  parties  they 
arte  adjudicating;  .and  it  is  not  necessary  that  the 
inconsistency  be  brought  to  their  knowledge  by  a 
plea  in  abatement  exclusively.  It  does  not  ap- 
pear that  Maria  Bonfils  was  unmarried  at  the 
time  of  bringing  the  suit. 

Mr.  Justice  Stoiiy  delivered  the  opinion  of  J*  toft, 
the  Court. 

This  is  an  action  of  trespass  for  mesne  pro- 
fits, brought  by  the  plaintiffs  in  error  against  the 
defendant  in  error,  in  the  Circuit  Court  for  the 
District  of  Maryland.  The  cause  comes  before 
this  Court  upon  exceptions  taken  by  the  plain- 
tiffs on  the  trial  of  the  cause  in  the  Court  below. 

The  plaintiffs  had  recovered  judgment,  and  F»«texcep- 
possession  of  the  premises,  in  an  ejectment,  in 
tohich  J.  C.  F.  Chirac  prayed  to  be  admitted  as 
landlord  to  defend  the  premises,  and  was  admit- 
ted accordingly  under  the  common  consent  rule. 
The  record  of  the  proceedings  in  that  action 
were  offered  by  the  plaintiffs  lis  evidence  in  the 
present  suit ;  and  they  then  offered  to  prove,  by 
the  testimony  of  R.  G.  Harper,  and  W.  Dofsey, 
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1826.  esquires,  that  the  defendant  bad  retained,  and 
%^tow!^  P**^  them,  to  conduct  the  defence  of  the  eject- 
▼.  ment  for  his  benefit,  and  also  propounded  to 
these  witnesses  the  following  question :  Wore 
you  retained,  at  any  time,  as  attorney  or  counsel* 
lor,  to  conduct  the  ejectment  suit  above  men-: 
tioned,  on  the  part  of  the  defendant,  for  the  be* 
nefit  of  the  said  George  Reinicker,  a$  landlord 

of  those  premise*.  This  question  was  objected 
to  as  seeking  an  improper  disclosure  of  profes- 
sional confidence.  The  Court  sustained  th6  ob- 
jection ;  and  this  constitutes  the  first  ground  of 
exception. 
Row  at  to  at-     The  general  rule  is  not  disputed,  that  confi- 

toniayorcouD"  C7 

mi  airing  tet-  dential  communications  between  client  and  at- 
tptcti^c  fcctstorney,  are  not  to  be  revealed  at  any  time.  The 
t^^them  by  privilege,  indeed,  is  not  that  of  the  attorney,  but 
allied  u/rtiiJ  of  the  client ;  and  it  is  indispensable  for  the  pur- 
poses of  private  justice.  Whatever  facts,  there- 
fore, are  communicated  by  a  client  to  counsel, 
solely  on  account  of  that  relation,  such  counsel 
are  nftt  at  liberty,  even  if  they  wish,  to  disclose  ; 
and  the  law  holds  their  testimony  incompetent. 
The  real  dispute  in  this  case  is,  whether  the 
question  did  involve  the  disclosure  of  profession- 
al confidence.  If  the  question  had  stopped  at 
the  inquiry  whether  the  witnesses  were  employed 
by  Reinicker,  as  counsel,  to  conduct  the  eject- 
ment suit,  it  would  deserve  consideration,  whe- 
ther it  could  be  universally  affirmed,  that  it  in- 
volved any  breach  of  professional  confidence. 
The  fact  is  preliminary  in  its  own  nature,  and 
establishes  only  the  existence  of  the  relation  of 


cate. 
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client  and  counsel,  and,  therefore,  might  not  ne-  1826. 
cessarily  involve  the  disclosure  of  any  communi-  v^£^' 
cation  arising  from  that  relation  after  it  was  ere-  m  ▼• 
ated.  But  the  question  goes  farther.  It  asks, 
not  only  whether  the  witnesses  were  employed, 
but  whether  they  were  employed  by  Reinicker  to 
conduct  the  ejectment  for  him,  a$  landlord  of  the 
premises.  We  are  all  of  opinion,  that  the^ques- 
tion,  in  this  form,  does  involve  a  disclosure  of 
confidential  communications.  It  seeks  a  disclo- 
sure of  the  title  and  claim  set  up  by  Reinicker  to 
his  counsel,  for  the  purpose  of  conducting  the 
defence  of  the  suit.  It  cannot  be  pretended 
that  counsel  could  be  asked  what  were  the  com- 
munications made  by  Reinicker  as  to  the  nature, 
extent,  or  grounds  of  his  title ;  and  yet,  in  effect, 
the  question,  in  the  form  in  which  it  is  put,  ne- 
cessarily involves  such  a  disclosure.  The  Cir- 
cuit Court  was,  therefore,  right  in  their  decision 
on  this  point. 

The  plaintiffs  then  gave  in  evidence  certain  **£*  ttMP" 
deeds  and  patents,  by  which,  and  the  admissions 
of  counsel  on  both  sides,  the  title  to  the  premi- 
ses in  question  was  vested  in  John  B.  Chirac, 
deceased ;  and  also  gave  in  evidence,  certain  de- 
positions to  prove  who  were  the  heirs  of  J.  B. 
Chirac,  and  also  offered  the  record  in  the  eject- 
ment to  prove  Maria  Bonfils  to  be  one  of  the 
heirs ;  and  then  offered  to  prove,  by  parol  evi- 
dence, that  the  defendant  was,  in  fact,  landlord 
of  the  premises  at  the  commencement  and  du- 
ring the  progress  of  the  ejectment,  and  had  no- 
tice of  the  same,  and  employed  counsel  to  de- 
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.1826.    fend  the  'same ;  and  received  the  rente  and  pro- 

^J^^ -fits  thereof,  during  the  progress  of  the  ejectment; 

v.       which  evidence  the  Court  refused  to  admit :  and 

Hfiitfttar.  ^j^  constitutes  the  second  exception  of  the 

plaintiffs.     The  plaintiffs  then  offered  to  prove 

tion.    """^the  same  facts,  (not  saying  by  parol  evidence,) 

with  the  additional  fact,  that  counsel  did  defend 

the  same  action  for  the  ^benefit  of  the  defendant. 

TThisevidence  was  also  rejected  by  the  Court, 

and. constitutes  the  third  exception  of  the  piain- 


Qwation  i^    The:  question,  of  law.  involved  in  each  of  these 

▼olrdd   lo  the 

fid  a»d  3d  ^exceptions,  is  substantially t  the  earae.  It  is, 
*  whether  a  person,  Who  was  not  a  party  to: /the 

.ejectment,  and  did .  not .  take  upon  himself,  -  apon 
rtbe  record;  /the  defence  thereof,  but  another  did 
as  landlord,  may  yet  be.  liahle  in  an  action  for 
the  mesne  profits,  upon  its  being  proved  that  he 
was,  in  fact,  the  landlord,  received  the  rents  and 
profits,  and  resisted  the  recovery. 

It  is  undoubtedly  true,  that  in  general,  a  reco- 
ejecttwnt con- very  in  ejectment,  like  other  judgments,  binds 

cluiWe  against        -  .  j        •    •  t.  •  i  •  i 

the  tenant  in  only  par  tie  8  and  privies.  It  is  conclusive  evidence 
ata^t°°thtatin  an  action  for  mesne  profits  against  the  tenant 
!=\o  Zin  possession,  when  he  has  been  duly  served 
record.         ^^  a  nQ^ce  m  ejectment,  whether  he  appears, 

and  takes  upon  himself  the  defence,  or  suffers 
judgment  to  go  by  default  against  the  casual 
ejector.  The  reason  is,  that  in  the  first  case,  he 
is  tho  real  party  on  the  record ;  in  the  last,  he  is 
considered  as  substantially  the  defendant,  and 
the  judgment  by  default,  as  a  confession  of  the 
title  set  up  in  the  ejectment.    Such  was  the  de- 
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cision  of  the  Court  in  Aislinv.  Parkin,  in  1  Burr.     1826. 
667.     But  in  relation  to  third  persons,  the  judg-  v^£^' 
ment  in  ejectment  is  not  conclusive ;  and  if  they       ▼. 
are  sued  in  an  action  for  mesne  profits,  which  is 
substantially  an  action  against  them  as  trespass-  Butinanac- 
ers,  they  may  controvert  the  plaintiff's  title  at  ^^^ 
large.     In  such  a  suit,  the  record  of  the  eject-  x™r*a£\£££ 
ment  is  not  evidence  to  establish  the  plaintiff's  |J  th*cJJJll °"'f 
title;  but  it  seems  admissible  for  another  pur- u*    recovery 

.  ,  ,  .    r       Jo    the    eject- 

DOSe,    that  IS    tO  Say,  tO    Show  the    possession    Of  ment,  and  an 
i  i    .      •/*•        rwii  •    ••#*•  •    i  executed   writ 

the  plaintiff.  The  plaintiff  may  certainly  prove  of  possession 
his  possession  connected  with  his  title,  by  any  evidence'  to 
sufficient  evidence  in  pais ;  and  if  his  possession  pontiff's  pos- 
has  been  under  a  judgment  of  law,  he  is  entitled**"1™  **£ 
to  establish  it  by  introducing  the  record  of  the hii  litlc- 
recovery,  and  an  executed  writ  of  possession 
under  it. 

The  question   then  is,  generally,  whether  it  is^"15""^ 
competent  for  the  plaintiff  to  maintain  an  action  ma>'  *?e  m*in- 

*  «  #  lamed  against 

for  mesne   profits  against  any  person  who  is  in  ih«  i»wu»rd  u> 

I3CI*  W IlO    18  111 

possession  of  the  land  by  means  of  his  tenants,  possession  of 
and  who,  by  his  acts,  commands,  or  co-operation,  means  o!  ins 
aids  in  the  expulsion  of  the  plaintiff,  and  in  with-  by"aiuis'  acts, 

i_    ij«  •/•!_•  aii  i_      commands,   or 

holding  possession  from  him.     All  persons  who  co-operation, 
aid   in,  or  command,  or  procure  a  trespass,  are  ^j^  w"iVo 
themselves  deemed   in   law  to   be  trespassers, .j^the°pwn- 
whether  they  are  actually  present,  or  do  the  act,,ff- 
through  the  instrumentality  of  their  agents  and 
servants.     A  recovery  of  the  possession,  in  an 
ejectment  against  one  of  such  agents,  does  not 
constitute  a  bar  to  an  action  for  mesne  profits 
against  another  agent,  for  the  same  reason,  that 

Vol.  XI.  38 
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1826.     the  former  suit  is  no  bar  to  the  latter  against  the 

v^ir7w  defendant  in  ejectment,  viz.  that  the  mesne  pro- 

y.       fits  were  not  a  matter  in  controversy  in  the  eject- 

Reimcker.  ment      j^  i^en9  jt  \s  competent  to  maintain  the 

action  for  mesne  profits  against  any  trespasser, 
although  not  a  defendant  in  ejectment,  it  is  com- 
petent to  prove  that  the  defendant  is  in  that  pre- 
dicament. The  evidence  offered,  in  this  case, 
:  was  strong  to  prove  the  fact,  that  the  defendant 
"  was  a  party  to  the  trespass,  supposing  the  plain- 
tiffs to  have  established  their  title  and  possession. 
If  he  was  landlord  of  the  premises,  and  the 
other  parties  were  in  possession  under  him  ;  if 
he  was  in  the  perception  of  the  rents  and  pro* 
fits,  if  he  resisted  the  plaintiff1  s  title  and  posses- 
sion, and  co-operated  in  the  acts  of  the  tenants 
for  this  purpose,  the  evidence  was  proper  for  the 
jury  as  proof  of  his  being  a  cotrespasser. 

This  doctrine  is  supported  by  the  case  of 
Hunter  v.  Britts,  (3  Campb.  N.  P.  Rep.  455.) 
which  was  cited  at  the  bar.  There,  the  judg- 
ment was  against  the  casual  ejector  in  the  eject- 
ment suit,  and  the  action  for  the  mesne  profits 
was  brought  against  Britts  as  landlord  ;  and  he 
was  proved  to  be  in  the  receipt  of  the  rents  and 
profits  from  the  time  of  the  demise  till  the  writ 
of  possession  was  executed.  The  ejectment 
was  served  upon  the  tenant ;  there  was  no  evi- 
dence that  Britts  had  any  notice  of  this  till  after 
judgment ;  but,  subsequently,  he  promised  to 
pay  the  rent,  and  the  costs,  to  the  plaintiff.  It 
was  objected,  that  the  judgment  in  ejectment 
was  not,  under  these  circumstances,  evidence  of 


OF  THE  UNITED  STATES.  299 

title  against  Britts ;  and  Lord  Ellenborough  held,  1826. 
that  it  was  not,  without  notice  of  the  ejectment.  K^£^*/ 
But  he  thought  that  his  subsequent  promise  y. 
amounted  to  an  admission  that  the  plaintiff  was  einic  er' 
entitled  to  the  possession  of  the  premises,  and 
that  he  himself  was  a  trespasser.  The  language 
of  the  learned  Judge  seems,  indeed,  to  import, 
that  if  the  landlord  had  had  notice  of  the  eject- 
ment, he  would  have  been  concluded  by  the  re- 
covery in  the  ejectment.  It  might  be  so,  if  the 
common  notice  had  been  formally  given  to  him 
as  tenant  in  possession,  and  he  had  neglected  to 
take  upon  himself  the  defence  of  the  suit.  If, 
however,  the  notice  was  in  pais,  and  conduced 
merely  to  prove  his  actual  knowledge  of  the  suit, 
without  calling  upon  him  to  defend  it,  we  are  not 
prepared  to  admit,  that,  on  general  principles,  it 
ought  to  have  such  dn  effect/  But  the  point  ac- 
tually decided  was,  that  a  party  might  be  charged, 
in  an  action  for  mesne  profits,  who  was  not,  in 
any  sense,  a  party  to  the  ejectment,  by  establish- 
ing the  title  against  him,  and  showing  his  con- 
nexion as  landlord  with  the  tenant  in  possession, 
and  hid  adoption  of  the  acts  of  the  latter. 

But,  it  is  said,  that  assuming  the  law  to  be  so  plaintiffs  not 
in  general,  yet,  in  the  present  case,  the  plaintiffs  S^^wd  \n 
are  estopped  from  setting  up  the  fact  that  the  l8^t  f^™1?. 
defendant  was  the  real  landlord,  because,  in  the  £g  tJ£t  {Jj* 
ejectment,  one  J.  C.  F.  Chirac  prayed  leave  of £^"n{™ 
the  Court,  "  as  landlord  of  the  premises,  to  be lord- 
made  defendant"  in  the  place  of  the  casual  ejec- 
tor, which  was,  with  the  consent  of  the  lessee  of 

a  Adams  on  Ejectment,  p.  336. 2d  ed. 
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1826.  the  plaintiffs,  allowed  by  the  Court.  It  does  not 
v^r/^/  appear  to  us,  tit  at  any  such  estoppel  arises  from 
v.  this  allegation  in  the  record.  The  record  itself 
'  certainly  does  not  constitute  a  technical  estoppel, 
for  it  is  re*  inter  alios  acta.  The  most  that  can 
be  said  is,  that  it  is  proper  evidence  to  prove  who 
the  plaintiffs  at  that  time  deemed  to  be  landlord, 
and,  therefore,  admissible  to  rebut  the  presump- 
tion that  the  present  defendant  was  the  landlord. 
But,  certainly,  the  evidence  was  not  conclusive 
upon  either  party.  It  was  open  to  the  plaintiffs 
to  show,  that,  in  point  of  fact,  the  present  de- 
fendant was  the  real  landlord,  that  the  admission 
in  the  record  was  founded  in  mistake  of  the  facts, 
or  that  J.  C.  F.  Chirac  was  a  sub-landlord  under 
Reinicker,  or  his  superior  landlord.  What  would 
have  been  the  effect  of  such  proof  is  not  for  this 
Court  to  determine.  We  think,  then,  that  the 
evidence  offered  by  the  plaintiffs  was  admissible 
upon  general  principles  ;  and  we  see  no  estoppel 
which  excludes  it  in  this  particular  case.  The 
directions  of  the  Circuit  Court  were,  on  this 
point,  erroneous. 

If  it  had  appeared  upon  the  record,  that  the 
evidence  offered  by  the  plaintiffs  was  solely  to 
connect  the  defendant  with  the  ejectment,  so  that 
the  recovery  would  be  conclusive  upon  him  in  the 
same  manner  as  if  he  had  been  a  party  on  the 
record,  and,  as  such,  admitted  to  defend,  and  ac- 
tually defending  the  suit,  the  case  might  have 
required  a  very  different  consideration.  We 
have  already  intimated  an  opinion,  that  notice  of 
an  ejectment  suit,  or  defence  of  the  suit,  by  a 


OF  THE  UNITED  STATES.  301 

person  not  tenant  in  possession,  or  defendant  on     1826. 
record,  does  not  make  him  a  party  to  the  suit  in  **^T^l/ 
contemplation  of  law,  so   as  to   conclude  his        ▼. 


rights.  Reiniekir- 

In  considering  the  fourth  and  fifth  exceptions,  Fourth  e»»p- 
it  is  necessary  to  advert  to  the  fact,  that  the 
plaintiffs  in  this  action  originally  were  Anthony 
Taurin  Chirac,  Mathew  Chapus  and  Anna  Maria 
his  wife,  Mathew  Thevenon  and  Maria  his  wife, 
and  Maria  Bonfils,  the  same  persons  having  been 
plaintiffs  in  the  ejectment.  During  the  pendency 
of  the  suit  the  plaintiffs  obtained  leave  to  amend 
their  declaration,  and  did  amend  it,  by  introducing 
the  name  of  John  B.  E.  Bitarde  Desportes,  as 
husband  of  the  said  Maria,  called,  at  the  com- 
mencement of  this  suit,  Maria  Bonfils.  To  this 
amendment  no  objection  was  taken,  and  the  de- 
fendant pleaded  to  the  declaration,  so  amended, 
the  general  issue.  The  evidence  of  title  of 
John  B.  Chirac,  deceased,  being  introduced, 
and,  also,  evidence  to  prove  that  Anthony  T. 
Chirac  and  the  female  plaintiffs  were  heirs  at  law 
of  John  B.  Chirac,  the  defendant  then  prayed  the 
Court  to  direct  the  jury,  "  that  they  ought  to  find 
a  verdict  for  the  defendant,  unless  they  are  satis- 
fied that  all  the  plaintiffs  are  the  proper  heirs  at 
law  of  the  aforesaid  John  B.  Chirac,"  which  di- 
rection the  Court  accordingly  gave.  The  proba- 
ble intention  of  the  defendant  was  to  pray  an  in- 
struction to  the  jury,  that  unless  all  those  of  the 
plaintiffs  who  claimed  to  be  heirs  of  John  B. 
Chirac,  should  establish  their  title,  the  suit  could 
not  be  maintained.     In  this  view,  the  opinion  of 
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«  119GL    the  Govt  would  be  correct,  for  it  is  a  general 

nde  thai  no  recovery  can  be  had  unless  all  the 
pfrSfj^Bp  are  competent  to  maintain  the  suit.    If, 
therefore,  the  title  fails  as  to  one,  it  is  not  main* 
tamable  in  favour  of  the  others.    The  proof  does 
not,  under  Mich  circumstances,  meet  the  case  set 
up  in  the  declaration.    But,  framed  as  this  ex- 
ception actually  is,  the  direction  given  by  the 
Court  is,  in  its  terms,  erroneous.    It  was  not  ne- 
to  prove  that  all  the  plaintiffs  are  the 
heirs  at  law  of  J.  B.  Chirac.    The  action 
was  maintainable  if  the  husbands  were  not  the 
proper  heirs  of  J.  B.  Chirac ;  for,  in  right  of  their 
wives,  they  were  proper  parties  to  the  suit.   The 
fourth  exception  is,  therefore,  well  taken. 
Fifth  excep-     The  fifth  exception  is  founded  on  the  supposed 
l°°*  variance  between  the  writ  and  declaration,  by 

the  amendment,  introducing  the  husband  of  Ma- 
ria Bonfils  upon  the  record.    The  Court  held 
The  nmnt-  this  variance  fatal  under  the  general  issue.    It  is 
2U  -•£  observable,  that  this  amendment  was  made  under 
Ziu*lf  f0e'rror an  order  of  the  Court,  and  was  not  objected  to, 
to  tbif  cwrt.  on  the  record,  by  the  defendant ;  and  that  the 
general  issue  was  subsequently  pleaded.     It  has 
been  decided,  in  this  Court,  that  the  allowance 
or  disallowance  of  amendments  is  not  matter, 
^■MtewTit f°r  which  a  writ  of  error  lies  here.    Variances 
tiot howto^be between  the  writ  and  declaration,  are,  in  gene- 
UMnof.*d?aD"  ra'>  matters  proper  for  pleas  in  abatement ;  and 
if,  in  any  case,  a  variance  between  the  writ  and 
declaration  can  be  taken  advantage  of  by  the 
defendant  in  the  Court  below,  it  seems  to  be  an 
established  rule,  that  it  cannot  be  done  except 
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upon  oyer  of  the  original  writ,  granted  in  some     1826- 
proper  stage  of  the  cause.    The  existence  of     Chirac 
such  variance  forms  no  matter  of  controversy  _  .  7\ 
upon  the  general  issue,  by  which  the  jury  are  to 
be   governed  in  forming  their  verdict.     In  the 
present  case,  as  no  objection  was  taken  to  the 
amendment  upon  the  record,  it  must  be  deemed 
to  have  been  waived  by  the  defendant,  and  there- 
fore, not  proper  to  be  insisted  upon  at  the  trial.41 
It  does  not  appear,  on  the  record,  whether  Ma-  Q£™ tH*£l 
ria  Bonfils  was  married  before  or  pending  the  Pj*10^1^^ 
suit ;  and  the  fact  might  have  a  material  bearing  ^"^SeVhV 
upon  the  propriety  of  granting  the  amendment,  ""'• 
since,  at  all  events,  if  pending  the  suit,  it  would 
not  of  itself  abate  the  suit ;  and  the  objection 
could  only  be  made  available  by  a  plea  in  abate- 
ment.* 

Upon  the  whole,  it  is  the  opinion  of  the  Court, 
that  there  is  error  in  the  directions  of  the  Circuit 
Court  in  the  four  last  exceptions,  and  contained 
in  the  record,  and  for  this  cause  the  judgment 
must  be  reversed,  and  a  venire  facias  de  novo 
awarded. 

a  See  Com.  Dig.  Abatement  G.  8.  Com.  big.  Pleader,  C.  13. 
2  Wile.  Rep.  85.  394,  395.  1  Cfe'tt.  Pi  438, 439*  Stephens  an 
Plead.  68. 423.    1  Sound.  Rep.  318.  note  2.  by  Williams. 

b  Cam.  Dig.  Abatement^  H.  42. 
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1826. 


Finlej 

▼• 

BankofU.S. 


[PAACTICC.     ChaKCERT.      MORTGAGE.] 

Finley,  Appellant,  against  the  President, 
Directors,  and  Company,  of  the  Bank  of 
the  United  States,  Respondents. 

Although,  la  general,  all  encumbrancers  must  he  made  parties  to*  a 
hill  of  foreclosure,  jet  where  a  decree  of  foreclosure  and  tale  was 
made  and  executed,  at  the  suit  of  a  subsequent  mortgagee,  and 
with  the  consent  of  the  mortgagor,  it  not  appearing  to  the  Court 
that  there  was  any  prior  encumbrance,  the  proceedings  win  not 
be  set  aside  upon  the  application  of  the  mortgagor,  in  order  to  let 
in  the  prior  mortgagee,  who  ought  regularly  to  hare  been  made 
a  party,  unless  it  be  necessary  to  prevent  irremediable  mischief. 

Quart,  Whether  such  a  practice  be  admissible  in  any  case  ? 

But  in  such  a  case,  the  prior  encumbrancers  are  not  bound  by  the 
decree  in  a  suit  to  which  they  are  not  made  parties ;  and  the  pur- 
chasers under  the  sale  take  subject  to  the  prior  Hens. 

uth.  This  cause  was  argued  by  Mr.  Bibb  for  the 
appellant,'  and  by  Mr.  Webster  for  the  respond- 
ents. 


Feb*  mm.       Mr.  Chief  Justice  Marshall   delivered  the 

opinion  of  the  Court. 

.» 

a  He  cited  the  following  authorities,  Jo  show  that  all  encum- 
brancers, or  persons  having  an  interest  existing  at  the  commence- 
ment of  the  suit,  must  be  made  parties  to  a  bill  of  foreclosure,  or 
they  will  not  be  bouud  by  the  decree.  Haines  v.  Beach,  3  Johns. 
Ch.  Rep;  459.  466.  Ensworth  v.  Lambert,  4  Johnt.  Ck.  Rep. 
605.  M'Gown  v.  Gerks,  6  Johns,  Rep.  450.  and  the  authorities 
collected  in  those  cases. 
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This  is  a  bill  in  Chancery  brought  by  the  Bank     1 826. 
of  the  United  States  against  James  Finley,  to  ^^^ 
obtain  a  decree  for  the  sale  of  property  mort-        v. 
gaged  for  the  security  of  adebf  due  to  the  bank.^"*0'17,8' 

The  mortgage  deed  was  executed  on  the  28th 
of  September,  1822,  and  contains  a  recital  of 
debts  due  to  the  bank  to  the  amount  of  6,240 
dollars,  on  account  of  which  a  note  was  executed 
on  that  day  to  the  bank  for  that  sum,  payable 
sixty  days  after  date.  At  the  November  term  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  the  bill  was  filed,  stating 
the  consent  of  the  mortgagor  to  an  immediate 
sale  of  the  mortgaged  property,  although  the 
day  of  payment  was  not  arrived ;  and,  on  the 
same  day,  an  answer  was  filed  consenting  to  a 
decree  for  the  sale.  A  decree  was  immediately 
entered,  by  consent  of  parties,  directing  the 
Marshal  to  sell  the  property.  The  Court  then 
proceeds  to  direct  the  Marshal,  after  deducting 
the  expenses  of  sale,  his  commission,  and  the 
costs,  to  pay  to  the  bank  the  sum  of  6,240  dol- 
lars, with  interest  from  the  date  of  the  note. 
The  sale  was  made  in  pursuance  of  the  decree, 
and  the  report  thereof  was  returned  to  the  Court 
by  the  Marshal. 

At  the  succeeding  term,  William  Coleman 
filed  his  petition,  stating,  among  other  things, 
that  he  held  a  prior  mortgage  on  the  same  lands, 
and  praying  that  he  might  be  made  a  party  de- 
fendant to  the  suit.  His  petition  was  rejected, 
and  he  prayed  an  appeal  to  this  Court,  which 

Vol.  XI.  39 
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1826.    has  been  dismissed  as  irregularly  granted.  After 

v^rjr^'  dismissing  this  petition,  the  Circuit  Court  pro- 

t.       nounced  a  decree  affirming  the  sale  made  by  the 

BmkofU.s.  Marghal,  ^  directing  the  credit  to  which  Finley 

shQuld  be  entitled  for  the  money  paid  out  of  its 
proceeds  to  the  bank.  This  decree  also  con- 
siders the  debt  due  to  the  bank  as  amounting  to 
6,240  dollars,  with  interest  from  the  date  of  the 
note. 

The  mortgage  to  Coleman  is  filed,  and  appears 
to  be  dated  three  days  anterior  to  that  made  to 
the  bank.  A  suit  to  obtain  a  sale  of  the  pre- 
mises was  instituted  in  the  State  Court  in  March, 
1823,  and  was  depending  when  the  final  decree 
was  pronounced  at  the  suit  of  the  bank.  After 
the  final  decree  had  been  pronounced,  Finley  filed 
a  petition,  praying  that  the  sale  and  decree  might 
be  set  aside,  alleging,  among  other  reasons  there- 
for, that  Coleman,  the  prior  mortgagee,  had  not 
been  made  a  party,  although  the  existence  of  his 
mortgage  was  known  to  the  bank. 

The  prayer  of  the  petition  was  rejected,  and 
Finley  has  appealed  to  this  Court.  The  counsel 
for  the  plaintiff  in  error  insists,  that  this  decree 
ought  to  be  reversed,  because  it  was  pronounced 
in  a  case  in  which  proper  parties  were  not  be- 
fore the  Court. 

It  cannot  be  doubted  that  Coleman  ought  re- 
gularly to  have  been  a  party  defendant,  and  that 
had  .  the  existence  of  his  mortgage  been  known 
to  the  Court,  no  decree  ought  to  have  been  pro- 
nounced in  the  cause  until  he  was  introduced 
into  it.    But  this  fact  was  kept  out  of  view  until 
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the  decree  was  pronounced,  the  sale  made,  the    1826. 
money  paid  to  the  creditor,  and  the  report  of  his  V^TY^/ 
proceedings  returned  by  the  Marshal.     If  the        v. 
manner  in  which  the  sale  was  made,  and  the  ' 

money  directed  to  be  paid,  be  unusual  and  ex- 
ceptionable, it  was  done  by  consent,  and  the  er- 
ror is  not  imputable  to  the  Court.  The  only 
question  presented  to  the  Judges  by  this  petition, 
was,  whether  a  decree,  completely  executed  by  a 
sale  of  the  property,  and  payment  of  the  pur- 
chase money,  should  be  set  aside,  and  the  suit 
reinstated  for  the  purpose  of  introducing  a  party 
who  ought  regularly  to  have  been  an  original  de- 
fendant, but  who  was  not  shown,  by  any  proceed- 
ings in  the  cause,  to  be  concerned  in  interest 
until  the  decree  was  made  and  executed.  There 
would  certainly  be  great  inconvenience  in  such  a 
practice ;  and,  if  it  be  admissible  in  any  case,  on 
which  the  Court  gives  no  opinion,  it  must  be 
where  the  mischief  resulting  from  a  rejection  of 
the  petition  would  be  irremediable.  This  is.  not 
shown  to  be  a  case  of  that  description.  Cole- 
man's mortgage  cannot  be  affected  by  this  de- 
cree. His  rights  cannot  be  extinguished  by  it.  His 
suit  injthe  State  Court  will  proceed  as  if  this  de- 
cree had  never  been  pronounced.  The  pur- 
chasers under  the  decree  of  the  Circuit  Court 
take  the  land  subject  to  prior  encumbrances,  and 
have,  probably,  taken  this  encumbrance  into  con- 
sideration in  the  price  given  for  the  land.  But, 
be  this  as  it  may,  they  do  not  complain,  or  object 
to  their  purchase,  in  consequence  of  the  cloud 
hanging  over  the  title.     Coleman's  rights  can- 
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1826.     not  be  affected ;  and  if  Finley  has  suffered  by  sell* 
V^!JJ|£W  ing  his  land  subject  to  a  lien,  it  is  an  injury 

▼.  which  he  has  knowingly  brought  upon  himself* 
BankefU.  -rp^  -g  not>  ^^  a  case  for  mc^  an  extraordi- 
nary measure  as  opening  a  decree  made  by  con- 
sent* after  it  has  been  carried  into  execution,  on 
the  petition  of  the  party  who  has  given  that  con* 
sent.  We  do  not  think  the  decree  is  erroneous 
because  the  prior  mortgagee  was  not  made  a  de- 
fendant, that  fact  not  having  appeared  to  the 
Court  until  the  "decree  was  completely  executed. 
But,  in  the  disposition  of  the  money  produced 
by  the  sale,  a  small  mistake  appears  to  have  been 
made.  There  were  some  previous  debts  due 
from  Finley  to  the  bank,  amounting  to  6,240  dol- 
lars, which  appear  to  have  been  absorbed  in  the 
note  given  for  that  sum  on  the  28th  of  Septem- 
ber, 1822,  payable  sixty  days  after  date,  to  secure 
the  payment  of  which  the  mortgage  deed  was 
executed.  If  this  note  carried  interest  from  its 
date,  that  fact  does  not  appear,  and  cannot  be 
presumed.  The  mortgage  deed  does  not  pur- 
port to  secure  the  payment  of  such  interest.  Yet 
the  decree  of  the  Circuit  Court  subjects  the 
mortgaged  property  to  its  payment.  This  error 
ought  to  be  corrected,  and  may  yet  be  corrected 
in  the  Circuit  Court.  It  does  not  affect  the  sale. 
In  all  other  respects,  the  decree  is  to  be  affirmed. 

Decree.  This  cause  came  on  to  be  argued, 
&c.  On  consideration  whereof,  this  Court  is  of 
opinion,  that  there  is  no  error  in  the  decree  for 
the  sale  of  the  mortgaged  premises  in  the  bill 
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mentioned,  the  same  being  made  by  consent; 
nor  in  the  final  decree  confirming  the  report  of 
the  Marshal,  except  so  far  as  it  directs  that  the 
note  in  the  deed  of  mortgage  mentioned  should 
carry  interest  from  its  date,  whereas  interest 
should  be  computed  from  the  day  on  which  the 
said  note  was  made  payable,  which  was  sixty 
days  after  its  date.  The  said  decree,  therefore, 
is  erroneous  so  far  as  respects  the  computation 
of  interest  before  the  said  note  became  payable, 
and  is  so  far  reversed,  and  is,  in  all  other  re- 
spects, affirmed.  And  the  cause  is  remanded  to 
the  said  Circuit  Court,  that  the  said  decree  may 
be  reformed  so  far  as  it  is  herein  declared  to  be 
erroneous.  And  the  parties  are  to  pay  their 
own  costs. 
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1826. 


[Statute  op  Limitations.] 


Wetzell  against  Bussard. 


An  acknowledgment  of  a  debt  which  will  take  a  case  out  of  the 
statute  of  limitations,  must  be  unqualified  and  unconditional. 

If  it  be  connected  with  circumstances,  which,  in  any  manner,  affect 
the  claim,  or  if  it  be  conditional,  it  may  amount  to  a  new  assump- 
sit, for  which  the  old  debt  is  a  sufficient  consideration  ;  or,  if  it  be 
construed  to  revive  the  original  debt,  that  revival  is  conditional, 
and  the  performance  of  the  condition,  or  a  readiness  to  perform  it, 
must  be  shown. 

Thus,  where  an  action  was  brought,  on  a  promise  in  writing  to  deli- 
ver a  quantity  of  powder,  and  the  original  assumpsit  being  satis- 
factorily proved,  the  defendant  relied  upon  the  statute  of  limita- 
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1826*         t"ms  •  "^  ono  w>tness  deposed,  that  the  defendant  told  him  that 
i_0-w-^mj     the  piainttf  need  not  have  sued  him  ;  for  tf  he  had  come  forwari 

Wetaell         and  eetUed  certain  claxwu  which  defendant 

▼•  Jendant  would  have  given  himnis  powder :  To  another  witness,  d*- 

Bnseard.  fendwitsaid,  that  he  should  be  ready  to  dehver  the  powder  when- 
ever the  plainttf  settkd  a  suit,  which  Dr  E.had  brought  again* 
him,  tfc.  Held,  that  those  declarations  did  not  amount  to  an  un- 
qualified and  unconditional  acknowledgment  of  the  debt,  but  that 
die*  plaintiff  ought  to  have  proved  a  performance,  or  a  readiness 
to  perform  the  condition  on  which  the  new  promise  was  made. 

Feb.  71a.  This  cause  was  argued  by  Mr.  Swann  for  the 
plaintiff/  and  by  Mr.  Janes  and  Mr.  Key  for 
the  defendant/ 

Feb.  nth.  Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by 
the  plaintiff  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  and  county 
of  Washington,  on  a  promise  in  writing  to  de- 
liver a  quantity  of  powder.  The  defendant 
pleaded  the  general  issue,  and  the  statute  of  limi- 
tations. The  original  assumpsit  having  been  satis- 
factorily proved,  the  plaintiff,  to  support  the  second 
issue,  introduced  a  witness,  who  swore  that  the  de- 
fendant, in  a  conversation  with  him  soon  after  the 
commencement  of  the  suit,  said  that  the  plaintiff 
need  not  have  sued  him,  for  if  he  had  come  forward 
and  settled  certain  claims  which  the  defendant  had 
against  him,  the  defendant  would  have  given  him 

a  He  cited  Swan  v.  Sowell,  2  Barnw.  and  Aid.  Rep.  759- 
Leaper  v.  Tatton,  1 6  East's.  Rep.  420.  Salk.  29.  Slubry  v. 
Champlin,  4  Johns.  Rep.  46l. 

6  They  cited  Clementson  v.  Williams,  8  Cranch,  72.  Bush 
v.  Barnard,  8  Johns.  Rep.  407* 
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his  powder.  To  another  witness  who  spoke  to  1826. 
him  before  the  commencement  of  the  suit,  at  the 
instance  of  the  plaintiff,  he  said  that  he  should 
be  ready  to  deliver  the  powder  whenever  the 
plaintiff  settled  a  suit  which  Doctor  Ewell  had 
brought  against  him  in  the  District  Court  at 
Alexandria.  Other  witnesses  proved  declara- 
tions of  the  same  import. 

The  defendant  demurred  to  this  testimony, 
and  the  plaintiff  joined  in  demurrer.  The  Court 
gave  judgment  in  favour  of  the  defendant ;  and 
the  plaintiff  has  brought  his  cause,  by  a  writ  of 
error,  into  this  Court. 

It  is  contended,  on  the  part  of  the  'plaintiff, 
that  he  has  proved  an  acknowledgment  of  the 
debt,  and  that  such  acknowledgment,  according 
to  a  long  series  of  decisions,  revives  the  original 
promise,  or  lays  a  foundation  on  which  the  law 
raises  a  new  promise. 

The  English,  as  well  as  American  books,  are 
filled  with  decisions  which  support  this  general 
proposition.  An  unqualified  admission  that  the 
debt  is  due  at  the  time,  has  always  been  held  to 
remove  the  bar  created  by  the  statute.  But 
where  the  terms  of  the  acknowledgment  are  in 
any  degree  equivocal,  or  where  some  qualifica- 
tion has  been  annexed  to  the  admission,  the 
question  whether  the  declarations  of  the  party 
amount  to  an  acknowledgment  of  an  existing 
debt  on  which  the  law  will  raise  an  assumpsit, 
has  been  differently  determined. 

Leaper  v.  Tatton,  (16  East9 8  Rep.  420.)  was  a 
suit  against  the  acceptor  of  a  bill  of  exchange, 
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1526.  who  pleaded  the  statute  of  limitations.  At  the 
trial,  the  plaintiff  offered  a  witness  who  swore 
that  the  defendant,  when  applied  to  for  payment, 
said  that  he  had  been  liable,  but  was  not  liable 
then,  because  the  bill  wits  out  of  date.  He  ac- 
knowledged his  acceptance,  but  said  he  would  not 
pa j  it,  that  it  was  not  in- his  power  to  pay  it-  A 
verdict  was  taken  for  the  plaintiff;  and,  on  a 
motion  for  a  new  trial,  Lord  EUenborough  said, 
"  As  to  the  sufficiency  of  the  evidence  of  the 
promise,  it  was  an  acknowledgment  by  the  defend- 
ant that  he  had  not  paid  the  bill,  and  that  he  could 
not  pay  it ;  and  as  the  limitation  of  the  statute 
is  only  a  presumptive  payment,  if  his  own  ac- 
knowledgment that  he  has  not  paid  be  shown,  it 
does  away  the  statute.9'    Bayley,  J.  said,  the  ac- 

* 

knowledgment  was  evidence  of  a  debt ;  acknow- 
ledging his  acceptance,  and  that  he  had  not  paid 
it,  creates  a  debt.    The  rule  was  discharged.' 

Although,  in  this  case,  the  defendant  did  not 
expressly  admit  the  existence  of  the  debt,  the 
implication  is  irresistible.  The  reason  he  as- 
signs for  not  being  liable  is,  that  the  bill  is  out  of 
date,  and  his  reason  for  not  paying  it  is  his  ina- 
bility. The  Court  so  understood  the  testimony ; 
and  Lord  EUenborough  speaks  of  his  acknow- 
ledgment as  amounting  to  an  admission  that  he 
had  not  paid  the  bill,  and  could  not  pay  it. 

In  the  case  of  Swan  v.  SowbII,  (3  Barnw.  $f 
Aid.  759.)  Bayley,  J.  says,  that  if  a  party  admits 
the  debt,  and  does  not  say  that  it  is  satisfied,  or 
refuses  to  pay  it,  alleging  at  the  time  an  insuffi- 
cient excuse  for  not  paying  it,  the  law  will,  in 
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these  cases,  raise  an  implied  promise  to  pay  the     1826. 
debt  then  acknowledged  to  be  due,  Vw*V*lT' 

The  language  of  Mr.  Justice  Bay  ley  is  not  _  jr. 
entirely  free  from  doubt.  If,  by  "  insufficient 
excuse/'  he  means  an  excuse  which  in  itself  im- 
plies an  admission  that  the  debt  remains  due  ex- 
cept for  the  bar  created  by  the  act  of  limitations, 
the  proposition  is  undoubtedly  supported  by  the 
general  course  of  the  cases.  But  if  his  declara- 
tion extends  to  an  excuse,  which,  if  true,  fur- 
nishes a  real  objection  to  the  payment  of  the 
claim,  in  whole  or  in  part,  we  think  it  is  laid  down 
too  broadly. 

Both  the  English  and  American  cases  are  very 
well  summed  up  in  a  note  in  4  Johns.  Rep.  469. 
note  b.  The  current  of  the  English  decisions 
seems  to  be  in  favour  of  the  principle,  that  any 
expressions  which  amount  to  an  admission  that 
the  debt  was  originally  due,  and  has  not  been 
paid,  will  remove  the  bar  created  by  the  act,  and 
revive  the  original  assumpsit.  The  decisions, 
however,  as  to  this  point,  have  not  been  entirely 
uniform.  In  Coltman  v.  Marsh,  (3  Taunt.  Rep. 
380.)  on  a  motion  to  set  aside  a  nonsuit  in  a 
case  ih  which  the  statute  of  limitations  had  been 
pleaded,  it  appeared  that  the  defendant  had  said 
to  the  plaintiff,  "  I  owe  you  not  a  farthing,  for  it 
is  more  than  six  years  since."  It  was  contend- 
ed, that  these  words  ought  to  have  been  left  to 
the  jury ;  but  the  Court  refused  the  motion.  So, 
in  the  case  of  Leaper  v.  Tatton,  (16  East's  Rep. 
420.)  the  defendant  said,  "  that  he  had  been  lia- 

Vol.  XI.  40 
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1826.    ble,  but  was  not  liable  then,  because  the  bill  was 
"^^J^  out  of  date."     Lord  Ellenborough  held,  at  Niri 
v.%      Priu&9  that  this  might  be  considered  as  no  more 


Bussard 


"  than  pleading  the  statute  of  limitations  in  his 
own  person ;"  and  the  verdict  was  taken  on  other 
words  spoken  at  the  same  time.  Yet  these 
words  imply  very  strongly  that  the  debt  was  ori- 
ginally due,  and  remains  unpaid. 

Some  of  the  American  cases  proceed  on  the 
idea  of  a  new  promise,  for  which  the  ancient 
debt  is  a  sufficient  consideration ;  and  this  is  a 
distinction  of  great  importance,  where  the  ac- 
knowledgment is  connected  with  any  thing  re- 
quired by  the  defendant. 

In  the  case  of  Clementson  v.  Williams, 
(8  Crunch's  Rep.  72.)  this  Court  expressed  the 
opinion,  that  the  doctrine  of  reviving  debts  barred 
by  the  act  of  limitations,  had  been  carried  full  as 
far  as  it  ought  to  be  carried,  and  that  the  statutes 
on  that  subject  ought  to  be  construed  like  other 
statutes,  so  as  to  effect  the  intention  of  the  legis- 
lature. In  that  case,  a  declaration  by  one  part- 
ner that  the  account  was  originally  due,  and  that 
he  had  never  paid  it,  and  did  not  know  that  it 
had  ever  been  paid,  but  supposed  his  partner 
had  discharged  it,  was  declared  to  be  insufficient 
to  take  the  case  out  of  the  statute.  It  is  true, 
that  the  partnership  was  dissolved  when  this 
declaration  was  made,  but  the  Court  did  not 
put  the  case  on  that  point.  It  was  determined 
on  the  insufficiency  of  the  acknowledgment. 
We  think,  upon  the  principles  expressed  by 
the  Court  in  the  case  in  8  Crunch's  Rep.  that  an 
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acknowledgment  which  will  revive  the  original  1826. 
cause  of  action,  must  be  unqualified  and  imcon-  v^£|^/ 
ditional.  It  must  show  positively  that  the  debt 
is  due  in  whole  or  in  park  If  it  be  connected 
with  circumstances  which  in  any  manner  affect 
the  claim,  or,  if  it  be  conditional,  it  may  amount 
to  a  new  assumpsit  for  which  the  old  debt  is  a 
sufficient  consideration  ;  or  if  it  be  construed  to 
revive  the  original  debt,  that  revival  is  condition- 
al, and  the  performance  of  the  condition,  or  a 
readiness  to  perform  it,  must  be  shown. 

In  the  case  at  bar,  the  defendant  said  to  one 
witness,  that  if  the  plaintiff  had  come  forward 
and  settled  certain  claims  the  defendant  had 
against  him,  he  would  have  given  him  his  pow- 
der ;  and  to  another  he  said,  "  he  should  be 
ready  to  deliver  the  powder  whenever  the  plain- 
tiff settled  a  suit  which  Doctor  Ewell  had  brought 
against  defendant  in  the  Court  of  Alexandria, 
on  account  of  a  patent  right  and  machine  sold  to 
him  by  the  plaintiff." 

These  declarations  do  not  amount  to  an  un- 
qualified and  unconditional  acknowledgment 
that  the  original  debt  was  justly  demandable. 
They  assert  a  counter  claim  on  the  part  of  the 
defendant,  which  he  was  determined  to  oppose 
to  that  of  the  plaintiff.  He  did  not  mean  to  give 
validity  to  the  plaintiff's  claim,  but  on  condition 
that  his  own  should  be  satisfied.  These  decla- 
rations, therefore,  cannot  be  construed  into  a  re- 
vival of  the  original  cause  of  action,  unless  that 
be  done  on  which  the  revival  was  made  to  depend. 
It  may  be  considered  as  a  new  promise,  for  which 
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1826.    the  old  debt  is  a  sufficient  consideration,  and  the 
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Wetztu  Pontiff  .ought  to  prove  a  performance,  or  a 
?.  readiness  to  perform!  the  condition  on  which  the 
promise  was  made. 

A  distinction  seems  to  have  been  taken  in  Eng- 
land, between  a  promise  to  pay  a  sum  of  money, 
and  a  contract  for  the  performance  of  a  particu- 
lar act.  In  BoydeU  v.  Drummond,  (2  Campb. 
N.  P.  Rep.  157.)  Lord  EUenborough  said,  "  If 
a  man  acknowledges  the  existence  of  a  debt 
barred  by  the  statute,  the  law  has  been  supposed 
to  raise  a  new  promise  to  pay  it,  and  thus  the  re- 
medy is  revived ;  but  no  such  effect  can  be  given 
to  an  acknowledgment  where  the  cause  of  action 
arises  from  the  doing,  or  omitting  to  do,  some 
act,  at  a  particular  moment,  in  breach  of  a  con- 
tract." 

But,  without  placing  the  cause  on  this  distinc- 
tion, the  Court  is  of  opinion,  that  the  original 
cause  of  action  is  not  revived,  and  that  there  is 
no  error  in  the  judgment. 

Judgment  affirmed,  with  costs." 

a  The  Courts,  both  in  this  country  and  in  England,  have  fre- 
quently expressed  their  regret,  that,  in  construing  the  statute  of 
limitations,  the  original  text  had  not  been  more  strictly  adhered  toy 
so  as  to  effectuate  the  intention  of  the  legislature,  proceeding  opon 
the  reasonable  presum  ton  furnished  by  the  lapse  of  time,  and 
upon  the  salutary  policy  of  discouraging  vexatious  litigation.  (See 
Bryan  v.  Horsman,  4  Ea&Vs  Rep.  599.  Ward  v.  Hunter, 
G  Taunt.  Rep.  210.  Brandran  v.  Wharton,  1  Barnto.  %  Aid. 
463.  Bartley  v.  Faulkner,  3  Barnw.  $  Aid.  288.)  Mr.  Evans, 
in  the  notes  to  his  Translation  of  Pothier  on  Obligations,  speak- 
ing of  Bryan  v.  Horsman,  has  the  following  observations,  which 
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are  marked  by  the  independent  spirit  of  that  able  writer.    "  The 
decision  was  certainly  in  conformity  with  the  series  of  precedents 
upon  the  subject ;  bat,  as  to  the  general  precedent  of  adhering  to 
the  mere  authority  of  former  cases,  in  opposition  to  the  positive 
terms  of  an  act  of  Parliament,  or  an  established  maxim  of  law, 
of  placing  a  secondary  above  a  primary  authority,  much  doubt 
may  fairly,  and  without  disrespect,  be  entertained.     Where  the 
return  to  the  ancient  principle  would  be  attended  with  material 
detriment,  as  by  disturbing  titles  to  real  estates,  held  under  the 
sanction  of  rules,  which,  however  erroneous  in  themselves,  have 
been  established  by  a  series  of  precedents,  the  reason  for  an  adhe- 
rence to  the  precedents  evidently  preponderates ;  but  where  there 
will  be  no  immediate  inconvenience  beyond  the  immediate  case, 
where  the  general  consequences  will  be  wholly  prospective,  I  can- 
nat  but  adhere  to  the  opinion,  (which  I  have,  perhaps,  expressed 
with  obtrusive  repetition,)  that  the  Courts  of  justice  have  as  much 
authority  now  to  restore  the  law,  as  they  have  had  before  to  sub- 
vert it ;  and  that  a  correct  principle  of  law  is  an  authority  entitled 
to  a  higher  respect  that  an  erroneous  set  of  precedents*    Consi- 
dering the  law,  however,  upon  this  particular  subject,  as  now  be- 
yond the  reach  of  argument,  and  aware  how  much  my  own  opi- 
nion, upon  the  effect  of  precedent,  is  different  from  that  which 
usually  prevails  in  practice,  I  think  it  not  irrelevant  to  suggest  to 
persons  whose  claims  are  barred  by  the  statute,  and  who  wish  to 
obtain  an  acknowledgment  of  the  subsistence  of  the  debt,  the  uti- 
lity of  filing  a  bill  of  discovery,  obliging  the  defendant  to  state 
whether  the  debt  was  contracted,  and  whether  it  has  been  paid.  If 
the  subsistence  of  the  debt  is  admitted,  and  without  perjury,  it  can- 
not be  denied,  it  will  not,  if  there  is  any  consistency  of  decision, 
be  of  any  avail  to  add  a  claim  to  the  protection  of  the  statute.9' 
(2  Evans9  transl.  Pothier  Oblig.  Jppendiz,  No.  XV.  p.  125. 
note  b.)    Mr.  Serjeant  Williams  also  remarks,  that,  "  After  all,  it 
might,  perhaps,  have  been  as  well,  if  the  letter  of  the  statute  had 
been  strictly  adhered  to ;  it  is  an  extremely '  beneficial  law,  on 
which,  as  it  has  been  observed,  the  security  of  all  men  depends, 
and  is,  therefore,  to  be  favoured.    (Green  v.  Revitt,  2  Salk.  Rep. 
421,422.)     And,  although  it  will   now  and  then  prevent  a  man 
from  recovering  an  honest  debt,  yet  it  is  his  own  fault  that  he  post- 
poned his  action  so  long ;  beside  which,  the  permitting  of  evidence 
of  promises  and  acknowledgments,  within  the  six  years,  seems  to 
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be  a  dangerous  inlet  to  perjury."    (2  Wiltiark*'  Sound.  64  b. 
note.) 

In  the  countries  governed  by  the  Roman  civil  law,  a  much  more 
literal  rale  of  interpretation  has  been  always  applied  to  their  ordi- 
nances of  prescription  or  limitation.    Thus,  in  France,  though  a 
positive  acknowledgment  of  the  debt  is  sufficient  to  interrupt  the 
running  of  the  prescription,  yet  a  verbal  acknowledgment,  when 
the  debt  exceeds  100  livres,  can  be  of  no  use  to  the  creditor,  as 
the  French  law  requires  all  contracts  exceeding  that  amount  (now 
150  francs.  Code  Civ.  Nap.  No.  1341.)  to  be  in  writing;  and  this 
statute  of  frauds  has  also  been  very  strictly  adhered  to  by  the 
Courts  of  justice  in  that  country.    {PoMer,  Dee  Oblig.  No.  660. 
688.     Erskine>s  hut.  Law  of  Scotland,  b.  3.  tit.  7.  §  10.)    But 
what  is  called  the  decUoty  oath  may  be  tendered  to  the  debtor  in  a 
manner  somewhat  similar  to  a  bill  of  discovery,  as  suggested  by 
Mr.  Evans.    (Potkier,  Dee  ObUg.  No.  660.  684.     Code  (Xv. 
Nop.  art.  2275.)    That  admirable  system  of  jurisprudence  which 
forms  the  basis  of  the  municipal  law  of  all  Europe,  (except  Eng- 
land,) is  strongly  imbued  with  the  principles  on  which  the  roles 
for  the  prescription  or  limitation  of  actions  are  founded.    Many  of 
the  eminent  Judges  who  have  successively  adorned  the  equity  tri- 
bunals of  England,  have  expressed  their  strong  sense  of  the  pro- 
vident wisdom  of  these  principles,  derived  from  a  deep  knowledge 
of  human  nature,  and  adopted  from  a  due  regard  to  the  peace  and 
order  of  society.    (See  Cos.  temp.  King,  156.    4-Bro.  Ch.  Cos. 
269.  1  Ball  %  Beatt.  156.  2  Jac.  %  Walk.  140.  And  for  the  doc- 
trines of  this  Court  as  tothe  application  of  the  analogy  of  the  statute 
of  limitations  of  possessory  actions,  &c.  in  equity,  see  Elmendorf  v. 
Taylor,  ante,  Vol.  X.  p.  152.  168.,  and  note  a.  lb.  p.  177-     Pre- 
vost  v.  Gratz,  ante,  Vol.  VI.  p.  504.    Thomas  v.  Harvie's  Heirs, 
ante,  Vol.  X.  p.  146.    Hughes  v.  Edwards,  Vol.  IX.  p.  489* 
497*     And,  as  to  the  presumption  of  grants  from  the  lapse  of 
time,  see  Ricard  v.  Williams,  ante,  Vol.  VII.  p.  59. 109*) 

The  Judges  in  this  country  have  recently  shown  a  strong  dispo- 
sition to  break  through  the  chain  of  authorities  by  which  a  mere 
acknowledgment  of  the  existence  of  a  debt  has  been  permitted  to 
take  the  case  out  of  the  statute  of  limitations  of  personal  actions. 
See  the  very  able  judgment  of  Mr.  Justice  Spencer  in  Sands  v. 
Gelst on,  (15  Johns.  Rep.  511.)  in  which  a  powerful  effort  is  made 
to  rescue  the  statute  from  a  series  of  misrepresentations  which  has 
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nearly  destroyed  its  efficacy.  See,  also,  Roosevelt  v.  Mark,  (6  Johns. 
Ch.  Rep.  266.  290.)  where  the  authority  of  Sands  v.  Gelston 
is  recognised  by  Mr.  Chancellor  Kent,  and  the  principle  is  assert- 
ed, that  an  acknowledgment,  to  take  a  case  out  of  the  statute  of 
limitations,  must  be  of  a  present,  subsisting  debt ;  and  if  the  ac- 
knowledgment be  qualified  so  as  to  repel  the  presumption  of  a 
promise  to  pay,  it  is  not  evidence  of  a  promise  to  pay. 

In  the  case  referred  to  in  the  text,  of  Clementson  v.  Williams* 
(8  Cranch's  Rep.  72.)  this  Court  stated,  that  it  had  "  been  fre- 
quently decided,  that  an  acknowledgment  of  a  debt  barred  by  the 
statute  of  limitations,  takes  the  case  out  of  the  statute,  and  revives 
the  original  cause  of  action.     So  far  as  decisions  have  gone  on 
this  point,  principles  may  be  considered  as  settled,  and  the  Courts 
will  not  lightly  unsettle  them.     But  they  have  gone  full  as  far  as 
they  ought  to  be  carried,  and  this  Court  is  not  inclined  to  extend 
them.     The  statute  of  limitations  is  entitled  to  the  same  respect 
with  other  statutes,  and  ought  not  to  be  explained  away."    The 
Court  proceed  to  observe,  that  in  the  case  then  in  judgment,  there 
was  "  no  promise,  conditional  or  unconditional ;  but  a  simple  ac- 
knowledgment.   This  acknowledgment  goes  to  the  original  justice 
of  the  account;  but  this  is  not  enough.     The  statute  of  limitations 
was  not  enacted  to  protect  persons  from  claims  fictitious  in  their 
origin,  but  from  ancient  claims,  whether  well  or  ill  founded,  which 
may  have  been  discharged,  but  the  evidence  of  discharge  may  be 
lost.     It  is  not,  then,  sufficient  to  take  the  case  out  of  the  act,  that 
the  claim  should  be  proved,  or  be  acknowledged  to  have  been  ori- 
ginally just  ;  the  acknowledgment  must  go  to  the  fact  that  it  is  still 
due.     In  the  case  at  bar,  the  acknowledgment  of  J.  Clarke  is,  that 
he  had  not  discharged  the  account  presented  to  him,  but  he  does 
not  say  that  it  was  not  discharged.     His  partner  may  have  paid  it 
without  the  knowledge  of  Clarke ;  and,  consequently,  the  decla- 
ration of  Clarke  that  he  had  not  himself  paid  it,  and  that  he  did 
not  know  whether  his  partner  had  paid  it  or  uot,  is  no  proof  that 
the  debt  remains  due,  and,  therefore,  is  not  such  an  acknowledg- 
ment as  will  take  the  case  out  of  the  statute  of  limitations." 
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[Dbmubme  to  Eyidcvcx.] 

Fowls  against  The  Common  Council  of  Alex 

andru. 


No  jodgmont  can  be  rendered  upon  a  demurrer  to  evidence  until 
there  is  a  joinder  in  demurrer ;  and  issue  cannot  be  joined  upon 
the  demurrer  so  long  as  there  is  any  matter  of  fact  in  controrersj 
between  the  parties. 

The  demurrer  to  evidence  must"  state  facts,  and  not  merely  the  evi- 
dence conducing  to  prove  them. 

One  party  cannot  insist  upon  the  other  party  joining  in  demurrer, 
without  distinctly  admitting,  upon  the  record,  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  his  adversary  conduced  to. 
prove. 

Where  the  demurrer  to  evidence  is  defective  in  these  respects,  and 
judgment  has,  notwithstanding,  been  rendered  upon  it  for  the  party 
demurring,  by  the  Court  below,  the  judgment  will  be  reversed  in 
this  Court,  and  a  new  trial  awarded. 


FOhfitk.  THIS  cause  was  argued  by  Mr.  Webster 
and  Mr.  Swann,  for  the  plaintiff/  and  by  Mr. 
Janes  and  Mr.  Taylor,  for  the  defendant.  But, 
as  it  was  determined  by  the  Court  upon  the  de- 
fects in  the  demurrer  to  evidence,  it  has  not 
been  thought  necessary  to  report  the  arguments 
of  counsel. 

March  ut.  Mr.  Justice  Story  delivered  the  opinion  of 
the  Court. 


a  They  cited,  as  to  the  liability  of  corporations  in  a  private 
action  for  neglect  of  their  duties,  and  consequent  damages  sustain- 
ed by  individuals,  Yarborough,  v.  Bank  of  England,  16  Ea*V* 
Rep.  6.  and  Riddle  v.  Proprietory,  &c.  7  Moms.  Rep.  lfi>. 
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This  is  a  writ  of  error  from  the  Circuit  Court    1826. 
sitting  at  Alexandria  for  the  District  of  Colum-  ^^^ 
bia.  .  The  original  action  was  brought   against       ▼• 
the  defendants  to  recover  damages  asserted  to  mo^Councii 
have  been  sustained  by  the  plaintiff,  in  conse-  of  Aiexan- 
quence  of  the  neglect  of  the  defendants  to  take 
due  bonds  and  security  from  one  Philip  6.  Mars- 
teller,  licensed  by  them  as  an  auctioneer  for  the 
years  1815,  1816, 1817,  and  1818,  according  to 
the  express  provisions  of  the  statute  in  this  be- 
half enacted. 

At  the  trial  below,  upon  the  general  issue,  one 
of  the  principal  points  in  controversy  was,  whe- 
ther the  said  Marsteller  was,  in  fact,  licensed  by 
the  defendants  as  an  auctioneer  during  the  years 
above  stated ;  and  both  parties  introduced  a  good 
deal  of  evidence,  for  the  purpose  of  supporting 
or  repelling  the  presumption  of  the  fact.  The 
defendants  demurred  to  the  evidence  as  insuffi- 
cient to  maintain  the  plaintiff's  action,  and  the 
record  itself  contains  the  whole  evidence  intro- 
duced at  the  trial,  as  well  that  arising  from  the 
testimony  of  witnesses  as  that  arising  from  writ- 
ten documents. 

There  is  no  joinder  in  demurrer  on  the  record, 
which  is  probably  a  mere  defect  in  the  transcript, 
as  the  Court  proceeded  to  give  judgment  upon 
the  demurrer  in  favour  of  the  defendants.  With- 
out a  joinder  in  demurrer,  no  such  judgment 
could  be  properly  entered  ;  and  such  joinder 
ought  not  to  have  been  required  or  permitted 
while  there  was  any  matter  of  fact  in  controversy 
between  the  parties. 

Vol.  XL  41 
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1826.  Indeed,  the  nature  of  the  proceedings  upon  a 
V^T£|^/  demurrer  to  evidence,  seems  to  have  been  totally 
v.  misunderstood  in  the  present  case.  It  is  no 
molTco^cii  Part  of  the  object  of  such  proceedings,  to  bring 
of  Alexin-  before  the  Court  an  investigation  of  the  facta  in 
dispute,  or  to  weigh  the  force  of  testimony  or  the 
presumptions  arising  from  the  evidence.  That 
is  the  proper  province  of  the  jury.  The  true 
and  proper  object  of  such  a  demurrer  is  to  refer 
to  the  Court  the  law  arising  from  facts.  It  sup- 
poses, therefore,  the  facts  to  be  already  admitted 
and  ascertained,  and  that  nothing  remains  but 
for  the -Court  to  apply  the  law  to  those  facts. 
This  doctrine  is  clearly  established  by  the  autho* 
rities,  and  is  expounded  in  a  very  able  manner 
by  Lord  Chief  Justice  Eyre,  in  delivering  the 
opinion  of  all  the  Judges  in  the  case  of  Qftton 
v.  Hunter j  before  the  House  of  Lords.  (2  If. 
Bl.  Rep.  187.)  It  was  there  held,  that  no  party 
could  insist  upon  the  other  party's  joining  in  de- 
murrer, without  distinctly  admitting,  upon  the 
record,  every  fact,  and  every  conclusion,  which 
the  evidence  given  for  his  adversary  conduced  to 
prove.  If,  therefore,  there  is  parol  evidence  in 
the  case,  which  is  loose  and  indeterminate,  and 
may  be  applied  with  more  or  less  effect  to  the 
jury,  or  evidence  of  circumstances,  which  is 
meant  to  operate  beyond  the  proof  of  the  exis- 
tence of  those  circumstances,  and  to  conduce  to 
the  proof  of  other  facts,  the  party  demurring 
must  admit  the  facts  of  which  the  evidence  is  so 
loose,  indeterminate,  and  circumstantial,  before 
the  Court  can  compel  the  other  side  to  join 
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therein.     And  if  there  should  be  such  a  joinder     1826. 
without  soch  admission,  leaving  the  facts  unset-  "*£^^ 
tied  and  indeterminate,  it  is  a  sufficient  reason        v. 
for  refusing  judgment  upon  the  demurrer ;  and  pon  council 
the  judgment,  if  any  is  rendered,  is  liable  to  of  Aiexau- 
be  reversed  for  error.    Indeed,  the  case  made 
for  a  demurrer  to  evidenoe,  is,  in  many  respects, 
like  a  special  verdict.     It  is  to  state  facts,  and 
not   merely  testimony  which  may  conduce   to 
prove  them.     It  is  to  admit  whatever  the  jury 
may  reasonably  infer  from  the  evidence,  and  not 
merely  the  circumstances  which  form  a  ground 
of  presumption.     The  principal   difference  be- 
tween them  is,  that,  upon  a  demurrer  to  evi- 
dence, a  Court  may  infer,  in  favour  of  the  party 
joining  in  demurrer,  every  fact  of  which  the  evi- 
dence might  justify  an  inference  ;  whereas,  upon 
a  special  verdict,  nothing  js  intended  beyond  the 
facts  found. 

Upon  examination  of  the  case  at  bar,  it  will 
be  at  once  perceived,  that  the  demurrer  to  evi- 
dence, tried  by  the  principles  already  stated,  is 
fatally  defective.  The  defendants  have  demur- 
red, not  to  facts,  but  to  evidence  of  facts ;  not  to 
positive  admissions,  but  to  mere  circumstances 
of  presumption  introduced  on  the  other  side. 
The  plaintiff  endeavoured  to  prove,  by  circum- 
stantial evidence,  that  the  defendants  granted  a 
license  to  Marsteller  as  an  auctioneer.  The  de- 
fendants not  only  did  not  admit  the  existence  of 
such  a  license,  but  they  introduced  testimony  to 
disprove  the  fact.  Even  if  the  demurrer  could 
be  considered  as  being  exclusively  taken  to  the 
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1826.    plaintiff's  evidence,  it  ought  not  to  have  been 

^££1^  allowed  without  a  distinct  admission  of  the  facto 

▼.       which  that  evidence  conduced  to  prove.     But 

monCouncii  when  the  demurrer  was  so  framed  as  to  let  in 

of  AJcxan-  fa  defendants'  evidence,  and  thus  to  rebut  what 

una. 

the  other  side  aimed  to  establish,  and  to  over- 
throw the  presumptions  arising  therefrom,  by 
counter  presumptions,  it  was  the  duty  of  the 
Circuit  Court  to  overrule  the  demurrer,  as  incor- 
rect, and  untenable  in  principle.  The  question 
referred  by  it  to  the  Court,  was  not  a  question 
of  law,  but  of  fact.  - 

This  being,  then;  the  posture  of  the  case,  the 
next  consideration  is,  what  is  the  proper  duty  of 
this  Court,  sitting  in  error.  It  is,  undoubtedly, 
to  reverse  the  judgment,  and  award  a  venire  fa- 
cias de  novo.  We  may  say,  as  was  said  by  the 
Judges  in  Gibson  v.  Hunter,  that  this  demurrer 
has  been  so  incautiously  framed,  that  there  is  no 
manner  of  certainty  in  the  state  of  facts,  upon 
which  any  judgment  can  be  founded.  Under 
such  a  predicament,  the  settled  practice  is,  to 
award  a  new  trial,  upon  the  ground  that  the  issue 
between  the  parties,  in  effect,  has  not  been  tried. 

Judgment   reversed,  and  a  venire  facias  de 
novo  awarded." 

a  Vide  United  States  Bank  v.  Smith,  ante,  p.  171. 
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[Local  Law.] 

Piles  and  Others,  Plaintiffs  in  Error, 

against 
Bouldin  and  Others,  Defendants  in  Error. 

Under  the  statute  of  limitations  of  Tennessee  of  1797,  c.  49.  s.  4. 
peaceable  and  uninterrupted  possession,  claiming  to  hold  the  land 
adverse  to  the  claims  of  all  other  persons,  for  seven  years,  under  a 
grant,  or  deed  of  conveyance  founded  upon  a  grant,  gives  a  com- 
plete title  to  the  person  who  has  the  possession. 

THIS  cause  was  argued  by  Mr.  Isaacs,  for  the  Feb.  ioth. 
plaintiffs  in  error,  no  counsel  appearing  for  the 
defendants  in  error. 

Mr.  Justice  Duvall  delivered  the  opinion  of  March  iom. 
the  Court. 

This  cause  is  brought  up  by  writ  of  error  from 
the  judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  West  Tennessee. 

The  lessee  of  Bouldin  and  others,  who  werje 
plaintiffs  in  the  Court  below,  brought  an  eject- 
ment against  Conrad  Piles  and  others,  for  a  tract 
of  land  containing  2,500  acres,  lying  in  Overton 
county,  on  Wolf  river,  granted  by  the  State  of 
North  Carolina,  by  patent  dated  July  10,  1788, 
to  Thomas  and  Robert  King,  who,  by  deed  bear- 
ing date  25th  of  March,  1793,  for  a  valuable  con- 
sideration, conveyed  the  same  to  David  Ross  of 
Virginia.     Ross,  by  his  last  will  and  testament, 
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1826.  duly  proved  and  recorded,  devised  the  same  to 
his  four  children,  namely,  Eliza  Myers,  wife  of 
Jacob  Myers,  Amanda  A.  Duffield  wife  of  John 
Duffield,  Frederick  A.  Ross,  and  David  Ross, 
jun.  the  lessors  of  the  plaintiff;  as  tenants  in 
common  in  fee. 

The  defendant,  Piles,  rested  his  defence  on 
the  location  of  several  grants  which  were  offered 
in  evidence  on  the  trial :  (1.)  A  grant  dated  24th 
of  December,  1798,  founded  on  a  warrant  dated 
10th  of  March,  1780,  by  the  State  of  North  Ca- 
rolina, to  Henry  Rowan,  for  a  tract  containing 
320  acres,  called  Walnut  Grove,  lying  in  Hawkins 
county,  on  Spring  creek.  (2.)  A  grant  bearing  the 
same  date,  and  founded  on  the  same  warrant,  by 
the  State  of  North  Carolina  to  Henry  Rowan,  for 
another  tract  containing  320  acres,  adjoining 
Walnut  Grove,  and  having  the  same  beginning. 
This  tract  was  conveyed  by  deed  dated  22d  of 
September,  1800,  for  a  valuable  consideration,  to 
Conrad  Piles,  and  is  described  to  include  a  cabin 
known  by  the  name  of  Livingston's  cabin,  (o.)  A 
grant  bearing  date  on  the  15th  of  August,  1808, 
to  Conrad  Piles,  by  the  State  of  Tennessee,  for 
a  tract  lying  in  Overton  county,  on  Rotton's  fork  of 
Wolf  river,  containing  200  acres ;  and,  (4.)  Ano- 
ther tract  adjoining  the  former,  containing  the 
like  quantity,  granted  by  patent  of  the  same 
date  to  Conrad  Piles.  Piles  possessed  both  the 
tracts  granted  to  Rowan  ;  one  by  purchase,  the 
other  by  a  parol  lease  for  years.  All  these  tracts 
are  located  on  the  plat  exhibited  on  the  trial,  and 
none  of  the  locations  were  contested.     The  title 
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of  the  plaintiffs  is  admitted  to  be  regularly  de-    1826. 
duced  from  the  first  patentee. 
•  The   defendants  read   in  evidence  the  two 
grants  before  mentioned  from  the  State  of  North 
Carolina  to  Henry  Rowan,  for  320  acres  each  ; 
the  first  is  described  as  lying  in  Hawkins  county, 
"  beginning  on  two  hickories,  an  ash,  and  a  Spa- 
nish  oak,  on  the  north  side  of  Spring  creek ; 
running  north   50  poles  to  a  stake ;  west  335 
poles  to  a  stake ;  south  167  poles  to  a  stake, 
crossing  Spring  creek ;    east  335   poles  to  a 
stake ;  and  thence  to  the  beginning."    The  se- 
cond tract  has  the  same  beginning,  calls  "  to  ad- 
join the  first,  running  east  335  poles  to  a  stake, 
north  167   poles  to   a  stake;    west  335  poles 
to  a  stake  ;  then  to  the  beginning."    Also,  two 
grants  from  the  State  of  Tennessee  to  himself 
for    200    acres    each,    dated   15th    of  August, 
1808.    These  grants  interfere  with  the  plaintiff's 
grant  of  2,500  .acres,  and  cover  all  the  land  of 
which  the  defendant  was  in  possession  within 
the  bounds  of  the  plaintiff's  grant  at  the  com- 
mencement of  the  suit,  viz.  the  17th  of  October, 
1817.     Nearly  one  half  of  Rowan's  tract,  called 
Walnut  Grove,  is  included  within  the  tract  for 
which  the  ejectment  is  brought ;  the-  settlement 
called  Livingston's  cabin  lies  principally  in  that 
part  of  Walnut  Grove  thus  running  foul  of  the 
tract   owned    by  the   lessors    of  the   plaintiff. 
Helm's  improvement  is  contained  partly  in  Wal- 
nut Grove,  and  within  one  of  the  tracts  of  200 
acres  granted  to  Piles,  which  is  included  almost 
wholly  in  the  tract  of  the  lessors  of  the  plaintiff, 
and  includes  both  Livingston's  cabin  and  Helm's 
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1826.  settlement.  Piles  has  made  another  settlement 
included  in  the  tract  called  Walnut  Grove,  a  part 
of  which  is  contained  within  the  lines  of  the  tract 
for  which  the  ejectment  is  brought. 

The  defendant,  Piles,  proved,  that  the  grants 
before  mentioned,  to  Rowan  and  to  himself, 
covered  all  the  lands  of  which  he  was  possessed 
within  the  grant  of  the  plaintiffs  ;  he  also  proved, 
that  the-  grant  of  Walnut  Grove  to  Rowan  in- 
cluded Livingston's  cabin  as  represented  on  the 
plat,  and  that  he  had  been  in  the  peaceable  posses- 
sion thereof  for  more  than  eight  years  before  the 
commencement  of  this  suit ;  and  that  he  had 
also  been  in  possession  of  a  piece  of  ground 
within  one  of  the  grants  to  himself,  and  which  is 
also  within  the  plaintiff's  grant,  and  which  he  had 
held  and  cultivated  more  than  eight  years  before 
the  commencement  of  this  suit ;  and  relied  on 
the  statute  of  limitations.  It  was  also  proved, 
that  Rowan,  in  1806,  had  made  a  parol  lease  of 
the  tract  called  Walnut  Grove,  to  one  Helm,  for 
six  years,  in  consideration  of  certain  improve- 
ments ;  that  Helm  took  possession,  built  a  cabin, 
and  cleared  a  few  acres  of  land ;  that,  in  the  fall 
of  1807,  Piles  bought  his  lease,  and  agreed  to 
make  the  further  improvements  stipulated,  and 
return  the  possession  to  Rowan  ;  that  he  took 
possession  immediately,  and  continued  in  pos- 
session, claiming  for  himself,  and  not  as  tenant 
for  Rowan,  though  he  did  not  mention  his  claim 
until  after  he  had  bought  Helm's  lease. 

Under   these  circumstances,   the    defendant, 
Piles,  by  his  counsel,  moved  the  Court  to  instruct 
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the  jury,  that  if  the  deed  from  Rowan  to  Piles  1826. 
contained,  in  its  fifst  part,  a  sufficiently  certain  K^0^^ 
description,  according  to  the  evidence,  of  the  m  ^ 
land  included  in  Rowan's  first  grant,  that  then 
they  should  disregard  any  subsequent  description 
therein  which  should  be  repugnant  to  said  first 
description.  And,  also,  to  charge  the  jury,  that 
if  the  deed  from  Rowan  to  the  defendant  did 
not  cover  said  land,  yet,  that  if  they  believed  the 
defendant  went  into  possession  of  the  land  con- 
tained in  the  said  first  grant  to  Rowan,  under  the 
lease  from  Rowan  to  Helm,  as  stated  in  the  evi- 
dence, the  defendant  could  defend  himself  in  this 
action  of  ejectment,  as  tenant  of  Rowan,  without 
making  his  landlord  a  defendant ;  that,  as  be- 
tween Rowan  and  the  defendant,  he,  the  defend- 
ant, cotfld  not  change  the  nature  of  his  posses- 
sion, but  that  the  same  would  operate  for  Row- 
an's benefit  to  perfect  his  title  under  the  statute 
of  limitations  as  against  the  plaintiff  and  persons 
Claiming  under  adversary  grants ;  and  that,  if  the 
defendant's  possession  had  perfected  Rowan's 
title,  and  made  it  a  better  title  than  the  plaintiff's, 
then,  the  defendant  having  shown  a  better  out- 
standing title,  the  plaintiff  would  not  be  entitled 
to  recover.  Which  instructions  the  Court  re- 
fused to  give,  but  instructed  the  jury,  that  Piles 
could  not  avail  himself  of  the  statute,  and  that 
his  deed  from  Rowan,  by  legal  construction,  did 
not  cover  the  land  included  in  Rowan's  first 
grant.  From  this  opinion  of  the  Court  an  ex- 
ception was  taken,  and  the  cause  is  now  before' 
thia  Court  for  revision. 

Vol.  XI.  42 
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18^6.         The  counsel  for  the  plaintiffs  in  error  insists 
v"^Pfw  that  the  Circuit  Court  erred  on  both  points, 
v.  The  two  grants  to  Rowan  begin,  at  the  same 

Boal^iB'    place,  have  the  same  form  and  dimensions,  and 

vince"  of6  Pthe  contain  the  same  quantity  of  land.  The  deed  from 
court  to  de- Rowan  to  piles  adopts  the  courses  and  distances 

termine       the  * 

force  and  legal  of  the  second  grant  precisely,  and  proceeds  to 
gwen  in  evi-  describe  it  as  including  the  cabin  commonly  call- 

dence;  and  the      .     _  .     .  ,  _  .  i      A     t  •    •  ^       *  i_* 

construction  ed  Livingstons  cabin ;  but  Livingston  s  cabin 
cawnwan8  coi-is  included  in  the  first  grant  called  Walnut 
recL  Grove.     The  counsel  for  the  plaintiffs  in  error 

contends,  that  if  the  first  grant  is  not  conveyed 
by  the  deed,  it  is,  at  least,  doubtful  which  of  the 
two  tracts  was  intended  to  be  conveyed ;  and 
that,  therefore,  it  was  a  question  of  location  to 
be  settled  by  the  jury,  not  a  question  of  law  to 
be  decided  by  the  Court.  But  this  Court  is  of  a 
different  opinion.  Admitting  the  universality  of 
the  maxim,  dc  jure  respondent  judices,  de  facto 
juratoresj  it  will  not  be  denied,  that  it  is  the  pro- 
vince of  the  Court  to  decide  upon  the  force  and 
legal  effect  of  a  sealed  instrument.  The  deed 
conveys,  by  metes  and  bounds,  the  land  contain- 
ed in  the  second  grant  to  Rowan,  corresponding 
precisely,  in  courses. and  distances,  from  the  be- 
ginning to  the  given  line  inclusive  ;  and  will  not 
admit  of  the  construction,  that  the  first  tract, 
called  Walnut  Grove,  was  conveyed,  merely  be- 
cause it  includes  Livingston's  cabin.  The  de- 
scription in  the  deed  was  full  and  complete  with- 
out reference  to  Livingston's  cabin ;  the  men- 
tion of  which  appears  evidently  to  be  a  mistake 
from  inattention  in  the  writer  of  the  deed,  and 


Bouldiiu 
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conveyed  nb  right  or  interest  whatever  in  the  1826. 
first  grant.  A  tod  it  is  conclusive  in  the  construe-  v-^f^/ 
tion  of  this  deed,  that  it  could  not  have  been  the  ▼. 
intention  of  either  party,  that  the  tract  called 
Walnut  Grove  was  intended  to  be  conveyed,  that 
it  calls  to  begin  "  on  the  corner  of  the  Walnut 
Grove  tract."  There  is  no  erjor  in  the  judgment 
of  the  Circuit  Court  in  refusing  to  instruct  the 
jury  according  to  the  first  prayer  of  the  counsel 
for  the  defendant. 

The  second  question  arises  upon  the  plea  of    Defendant's 
the  statute  of  limitations.  STby  Pthe 

By  the  4th  section  of  the  act  of  the  State  ofoTumitaiions6 
Tennessee,  passed  in  the  year  1797,  ch.  43. 
peaceable  possession,  for  seven  years,  by  any 
person,  under  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  gives  a  complete  title  to 
the  person  who  has  the  possession  ;  and  all  per- 
sons who  neglect,  for  that  period,  to  prosecute 
their  claims,  are  declared  to  be  for  ever  barred. 
There  is  the  usual  saving  to  infants,  &c.  In 
this  case,  the  record  affords  abundant  proof, 
which  is  uncontradicted,  that  Piles  had  peacea- 
ble and  uninterrupted  possession  of  all  the  set- 
tlements made  by  him,  comprehended  within  the 
lines  of  the  plaintiff's  grant,  and  claimed  to  hold 
the  same  as  his  own,  adverse  to  the  claims  of  all 

0 

persons  whatever.  The  settlement  called  Li- 
vingston's cabin,  and  that  made  by  Helm,  and 
transferred  by  Helm  to  Pilesf,  are  included  in  his 
own  grant  for  two  hundred  acres,  dated  August 
15, 1808,  and  also  within  the  plaintiff's  grant,  and 
principally  within  that  part    of   Rowan's  first 
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1826.    grant,  which  interferes  with  that  of  the  plain- 

flgJ^Cj^  tiff*-    His  third  possessioa  is  contained  within 

Bein     Rowan's  -first  grant,  which  interferes  with  the 

RobJrtwn.  plaintiflTs  grant  as  has  already  been  atated*    44 

these  possessions,  being  founded-  on  grants,  an 

protected  by  the  act  of  limitations,  the  pponaions 

of  which  are  too  plain  to  be  misunderstood. 

On  this  point,  tut}  opinion  of  thq  CifcijitGoort 
is  reversed,  and  a  vsnirgfeci**  de  new  ewerded.* 


[Alixw.    Local  Law.] 


Doe,  ex  dem.  Gotorkeur's  Heirs,  egainrt  Ro- 
bertson and  Others. 

An  alien  may  take  real  property,  by  grant,  whether  from  the  State  or 
a  private  citizen*,  and  may  hold  the  same  until  his  title  is  devested 
by  an  inquest  of  office,  or  some  equivalent  proceeding. 

The  act  of  Assembly  of  Virginia  of  1779,  c.  IS.  s.  3.  secured  from 
escheat  all  the  interest  acquired  by  aliens  in  real  property,  previous 
to  the  issuing  of  the  patent,  and  left  the  rights  acquired  by  them 
under  the  patent,  to  be  determined  by  the  general  principles  of  the 
common  law. 

The  title  of  an  alien  thus  acquired  by  patent  in  1784,  under  the  laws 
of  Virginia,  and  subsequently'confirmed  to  him  by  a  legislative 
act  of  Kentucky  in  1706,  and  to  his  heirs,  and  their  grantees,  by 
an  act  of  the'  same*  State  in  1790,  will  overreach  a  grant  made  by 
Virginia  to  a  citizen  in  1785,  and  defeat  life  claim  of  all  persons 
holding  under  such  grant. 

These  legislative '  acts  were  valid,  under  the  compact  of  1789,  be- 
tween the  States  of  Virginia  and  Kentucky. 

a  Vide  ante,  Somerville  v.  Hamilton,  Vol  IV.  p.  280.  Patton 
v.  Eaton,  Vol.  I.  p.  4/6.  M'lver  v.  Ragan,  Vol.  II.  p.  25. 
WClvaig  v.  Ross,  Vol.  V.  p*  116.  Walker  v.  Turner,  Vol.  IX. 
p.  541. 
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THIS  was  an  action  of  ejectment  brought  is    1836. 
the  Circuit  Court  of  Kentucky,  ia  which  tjie  lea*  aJtwiiurt 
fcors  of  the  plaintiff  gave  in  evidence  a  patent     tieiw 

mm 

from  the  Commonwealth  of  Virginia,  for  the  BnHiinr 
lands  in  controversy,  lying  in  Kentucky,  to  Ro- 
bertus  S.  Brantz,  then  an  alien,  bearing  date 
the  I  lth  of  October,  1784,  founded  on  a  land- 
office  treasury  warrant.  They  also  gave  in  evi- 
dence a  certificate  of  naturalization  of  the  said 
Brantz,  in  the  State  of  Maryland,  on  the  8th  of 
November,  1734,  and  an  act  of  the  legislature  of 
Kentucky,  passed  in  1796,  entitled,  "  An  act  for 
the  relief  of  Robertus  Samuel  Brantz,5'  which 
recited  that  he  was  an  alien  when  the  patent  is- 
sued ;  confirmed  his  estate  as  fully  as  if  he  had 
been  a  citizen  at  the  time  of  the  grant,  with  a 
proviso,  that  nothing  in  the  act  should  affect  the 
right  or  title  of  any  other  person  or  persons,  but 
only  "  the  right  which  this  Commonwealth  may 
have  in  the  said  lands.'9  The  said  Robertus  S. 
Brantz  died  in  1797,  leaving  a  son,  Johannes 
Brantz,  an  alien,  incapable  of  inheriting  the 
lands.  An  act  of  the  legislature  of  Kentucky, 
passed  December  9th,  1799,  reciting  that  Rober- 
tus S.  Brandtz  had  departed  this  life  indebted  to 
Isaac  and  Nicholas  Governeur ;  that  Johannes 
Brantz,  his  son  and  executor,  and  an  alien, 
made  a  power  of  attorney  to  the  said  N.  G.  to  sell 
the  lands  of  the  said  R.  S.  B.,  for  the  payment 
of  the  debt,  which  sale  had  been  made ;  there- 
fore, "  all  the  right  which  the  said  R.  S.  B.  had, 
before,  and  at  his  death,"  and  the  right  of  the 
said  Johannes  B*  was  declared  to  be  vested  in 
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182&     the  Biid  I.  and  N.  Governeiir,  "  as  felly  ai'lf  the 


^^    said  Rfcbertus  S.  B.foad  done*  in  his  lifetime,  or 
W&h     as  if  thd  said  Johannes  B.  had  been  a 


R6ber«^ter.  citizen'1  when  he  executed  the  power  of  attorney 
for  the  side  and  conveyance  of  the  said  laridsl*  -• 

The  defendants'  claimed  title  undfer  a  gtwt 
of  the  Commonwealth  of  Virginia,  •  dated  the 
2d  of  December,  1785,  to  one  Duncan  Rose,  and 
proved  a  'regular  derivation  of  title  from  him. 
'  The  plaintiffs  thereupon  nioved  the  Court  to 
instttifct  the  jury,  that  if  they  found  that  the 
grants  toll.  S.  Brantz  eovertd'the  lands  in  Con- 
troversy, that  the  lessors  of  the  plaintiff  dtily  de- 
rive title  under  N.  and  I.  Governeur,  and  that  R. 
S.  Brantz  neither  conveyed  nor  devised  those 
lands,  and  left  no  heirs  capable  of  inheriting 
them,  and  that  the  defendants  were  in  possession 
at  the  commencement  of  this  suit,  that  the  ver- 
dict should  be  for  the  plaintiff. 

The  defendants  moved  the  following  instruc- 
tions : 

1.  That  if  the  jury  find,  from  the  evidence, 
that  Robertus  S.  Brantz  was  an  alien  at  the 
time  when  the  patent  given  in  evidence  was  pro- 
cured by  him,  that  nothing  passed  to  him  by  said 
grant,  but  that  it  was  void. 

2.  That  if  Robertus  S.  Brantz  died,  leaving 
his  son  an  alien,  and  having  no  relations  who 
were  citizens  of  the  United  States,  or  of  any  of 
the  States,  then,  upon  his  death  without  heirs, 
the  title,  if  it  had  passed  out  of  the  Common- 
wealth by  the  patent,  was  immediately  vested  in 
the  Commonwealth  ;  and  if  the  grant  to  Duncan 
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Rose,  from  the  Gommonwealth  of  Virginia,  in-     1886. 
eludes  the  land  in  controversy,  then  the  act  of  qJJ^^ 
Kentucky,  granting  the  land  to  N.  and  I.  Gover-      Heiw 
neur,  cannot,  under  the  articles  of  the  compact  Robatsoi* 
between  Virginia  and  Kentucky,  overreach  the 
grant  to  Duncan  Rose  from  the  Commonwealth 
of  Virginia ;  and  they  ought  to  find  for  the  de- 
fendants. 

3.  That  the  plaintiff,  showing  no  title  or  con- 
nexion with  Robertas  S.  Brantz,  but  through  ' 
and  by  virtue  .  of  the  act  of  Kentucky,  given  in 
evidence  by  plaintiff,  such  grant  from  Kentucky 
is,  by  virtue  of  the  3d  and  5th  articles  of  the 
compact  with  Virginia,  of  inferior  dignity,  .and 
inoperative  to  overreach  the  grant  by  the  State 
of  Virginia  to  Duncan  Rose. 

4.  That  the  acts  of  Kentucky  of  1796  and  1799, 
given  in  evidence  by  the  plaintiff,  being  in  pari 
materia,  are  to  be  taken  together ;  that  the  latter 
act  is  explained  by  the  former,  and  by  operation 
of  said  two  acts,  and  of  the  said  compact  between 
Virginia  and  Kentucky,  the  title  of  the  plaintiff, 
as  offered  in  evidence  by  him,  is  younger  in  date, 
and  inferior  in  dignity,  and  cannot  overreach  the 
grant  to  Duncan  Rose,  so  far  as  those  grants 
conflict. 

5.  That  if  they  find  that  the  grant  to  Duncan 
Rose,  given  in  evidence,  includes  the  land  held 
thereunder  by  the  defendants,  then  the  grant  of 
the  Commonwealth  of  Kentucky,  in  the  act  given 
in  evidence  by  the  plaintiff,  is  the  junior  and  in- 
ferior claim  of  title,  and  the  jury  ought  to  find 
for  the  defendants. 


JVfr.ft& 
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H2S.       The  Judges  of  the  Circuit  Court  being  divided 

o£2mm!L  ^  °P*11*0*  uP*n  lhe  Hurtructioofl  moved,  the  di- 
Haw     vieiaii  was  certified  to  this  Court. 

The  counsel  for  the  plaintiff  made  the  follow- 
ing  points : 

1.  That  Robertas  S.  Brant*,  both  at  common 
law,  and  by  the  special  provisions  of  the  act  af 
Virginia  of  1779,  c.  18.  a.  .&»  ftipon  this  naturali- 
sation took  and  held  as  indefeasible  title  to  iht 
lands  in  question,  under  his  grant. 

2.  That,  consequently,  the  junior  grant  to 
Duncan  Rose  was  void,  and  conferred  no  title; 
tad,  of  course,  could  not  (have  estopped  Virgi- 
nia if  mo  separation  had  taken  place*;  and, 
therefore,  could  not  estop  Kentucky,  by  the  arti- 
cles of  compact  between  the  two  States,  from 
vesting  the  title  to  those  lands,  by  the  legislative 
act  of  1799,  in  I.  and  N.  Governeur. 

The  defendants'  counsel  insisted, 

1.  That  R.  S.  Rrantz  being  an  alien  when 
the  grant  of  Virginia  issued  to  him,  the  title  did 
not  pass  out  of  the  Commonwealth  ;  therefore, 
the  grant  to  Duncan  Rose  must  be  considered  as 
the  prior  legal  title. 

2.  That  under  the  compact  of  1789,  between 
Virginia  and  Kentucky,  the  legislative  acts  of 
Kentucky  of  1796  and  1799,  under  which  the 
plaintiff  claims,  cannot  overreach  the  prior  grant 
from  Virginia  to  Rose. 

Mr.  Sampson,  for  the  plaintiff,  argued,  (1.)  That 
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it  had  been  conclusively  settled  by  a  uniform  se-  1826. 
ries  of  decisions  in  this  Court,  that  an  alien  can  q^^^b 
take,  and  hold,  real  property,  either  by  grant  or  Heirs 
devise,  until  office  found.*  The  grantee  of  the  Robertson. 
State  takes  by  purchase  as  much  as  a  private 
grantee.*  In  Craig  v.  Radford,*  the  alienage 
of  a  grantee  from  the  State  was  presented  dis- 
tinctly as  a  positive  bar  to  his  taking,  but  the 
Court  determined  the  grant  to  be  good,  and  the 
decision  of  that  point  was  inevitably  involved  in 
the  determination  of  the  cause.  And  there  was 
no  reason,  either  of  policy  or  law,  for  making  a 
distinction  between  a  public  and  a  private  grant. 
The  title  of  the  government  being  devested  by 
the  grant,  which  is  matter  of  record,  it  could  not 
be  revested  again  but  by  an  inquest  of  office,  by 
which  alone  the  fact  of  alienage  can  be  deter- 
mined. Every  person  resident  in  the  country  is 
presumed  to  be  a  citizen  until  the  contrary  is 
shown  by  a  judicial  proceeding/  The  govern- 
ment, having  once  invested  its  grantee  with  a 
title,  cannot  deprive  him  of  it  but  in  due  course 
of  law ;  and  the  inquest  of  office  is  the  appropriate 
process,  where  the  title  to  lands  is  in  controversy. 
But,  it  might  be  contended,  that  the  grant  of  the 
State  to  an  alien  is  absolutely  void,  and  not  voida- 

a  Fairfax  v.  Hunter,  7  Cranch's  Rep.  60S.  Craig  v.  Radford, 
3  Wheat.  Rep.  594.  Craig  v.  Leslie,  3  Wheat.  Rep.  563.  Orr 
v.  Hodgson,  4  Wheat.  Rep.  453. 

b  Co.  Ldtt.  18  b. 

c  3  Wheat.  Rep.  594. 

d  1  Bac.  Abr.  Alien.  C.  133. 
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1826.  ble  merely ;  and  a  passage  in  Vim.  Akr.  might, 
£j^^  perhaps,  be  relied  on  for  that  purpose.  But  this 
Hein  would  be  found  to  be  a  mere  insulated  dictum, 
itob^on.  unsupported  by  any  other  authority,  or  by  any 
adjudged  case.  In  Page'*  case,*  it  was  "re- 
solved, that  in  the  case  of  an  alien,"  &c.  "  the 
inheritance,  or. freehold  of  the  land,  is  not  vested 
in  the  king  till  office  found  under  the  great  seal ; 
for  that  is  an  office  of  intitling."  The  grants  of 
the  king  are  not  void,  unless  the  defect  for  which 
they  are  sought  to  be  avoided  appear  4>n  the 
face  of  the  grant.  So,  here,  the  fact  of  alien- 
age not  appearing  in  the  grant  to  B.,  is  sufficient 
to  show  that  it  was  not  void.  If  it  were  con- 
tended that  an  alien  could  not  take,  because  he 
could  not  hold,  the  answer  would  be,  that  he 
shall  take  and  hold,  until  it  shall  appear,  in  the 
manner  the  law  requires,  that  he  cannot  hold* 
The  subsequent  naturalization  of  R.  S.  Brantz 
had  a  retrospective  effect,  and  confirmed  and 
renden  d  valid  his  title,  which  was  before  subject 
to  be  defeated  by  an  inquest  of  office.*  So, 
also,  the  act  of  1796  would  have  had  the  effect 
of  confirming  his  title,  even  if  he  had  never 
been  naturalized.  But  his  naturalization  in  Ma- 
ryland was.  sufficient  to  give  him  all  the  privi- 
leges of  a  citizen  in  Kentucky,  and,  among 
others,  that  of  holding  lands,  under  the  articles 
of  confederation  before  the  establishment  of  the 
present  constitution.    And,  even  supposing  his 


a  5  Co.  Rep.  52. 

b  2  BL  Comm.  250.     1  Johnt.  Cos.  399. 
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title  as  an  alien  to  be  defective  at  common  law,     1826. 
that  defect  was  completely  cured  by  the  statute  ^^J^ 
of  Virginia  of  1779,  c.  13.  s.  3.  which  provides,      Heirs 
that  "  All  persons,  as  well  foreigners  as  others,  Robertson, 
shall  have  a  right  to  assign  or  transfer  warrants, 
or  certificates  of  survey  for  lands ;  and  any  fo- 
reigner purchasing  lands,  may  locate  and  have 
the  same  surveyed,  and  after  returning  the  cer- 
tificate of  survey  to  the  land  office,  shall  be  allow- 
ed the  term  of  eighteen  months,  either  to  become 
a  citizen,  or  to  transfer  his  right  in  such  certifi- 
cate of  survey  to  some  citizen  of  this,  or  any 
other  of  the  United  States  of  America." 

2.  As  to  the  defendant's  claim  under  a  junior 
grant,  it  must  be  regarded  as  entirely  void,  since 
the  State  of  Virginia  had  already  parted  with  all 
its  title  to  Brantz,  who  (it  had  already  been 
shown)  was  capable  of  taking  and  holding  un- 
til office  found.  The  grant  to  Rose  was,  there- 
fore, absolutely  void ;  the  State  having  no  title  to 
the  thing  granted."  If,  then,  the  junior  grant 
was  void,  it  could  not  be  contended,  that  if  any 
title  was  again  cast  upon  the  Commonwealth  by 
the  death  of  R.  S.  Brantz,  without  heirs  ca- 
pable of  inheriting,  it  enured  to  the  benefit  of 
the  defendant,  and  operated  as  a  retroactive  con- 
firmation of  his  title.  His  patent  only  autho- 
rized him  to  survey  waste  and  unappropriated 
lands ;  he  undertook  to  find  lands  of  that  de- 

a  Polk's  Lessee  v.  Wendell,  5  Wheat.  Rep.  SOS.  Alton  Wood's 
case,  1  Co.  Rep.  50.  Dyer,  77*  Green  v.  Watkins,  7  Wheat. 
Rrp.2~. 
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1826.    scription  ;  and  it  is  not  for  him  to  say  that  he  mis- 
o£en*w*9  informed  the  government,  and  having  surveyed 
H«n      not  vacant,  but  lands  already  appropriated,  had 
Robertson,  thereby  entitled  himself  to  be  considered  a  pur- 
chaser without  notice/    There  is  a  difference, 
in  this  respect,  between  grants  by  the  government, 
and  mere  private  conveyances/    The  grantee 
having  failed  to  comply  with  the  condition  of  the 
grant,  the  State  could  not  be  bound  by  it,  -  or 
estopped  by  it  from  again  asserting  dominion 
over  die  lands,  and  re-granting  them  to  another. 
The  grantee  takes  an  immediate  title,  or  none  at 
all/    Even  a  grant    made  expressly  to  com- 
mence in  futuro  would  be  void/ 

^^  •  

Mr.  Bibb,  for  the  defendant,  argued,  (1.)  That 

R.  S.  Brantz,  being  an  alien  when  the  original 

grant  from  the  State  issued  to  him,  took  nothing 

thereby,  but  the  title  remained  in  the  government. 

He  admitted  the  general  rule,  that  an  alien  may 

take  by  purchase,  and  hold  until  office  found ; 

but  he  insisted  that  the  principle  applied  only 

to  a  private  grant  or  devise  by  a  citizen.    At 

common  law,  a  grant  from  the  sovereign  to  an 

alien  passes  no  title/    The  grant  of  lands  to  an 

alien  by  the  king,  operates  nothing ;  it  shall  not 

a  5  Crouch's  Rep.  253. 

6  Legat's  case,  10  Co.  Rep.  113.  Alton  Wood's  case,  1  Co. 
Rep.  51. 

c  Noy'e  Max.  10.  4  Co.  Rep.  61.  Plowd.  432.  10  Co.  Rep. 
62. 

d  Berwick's  case,  5  Co.  Rep.  94. 

e  Vin.  Abr.  tit.  Prerogative,  (G.  b.  2. ) 
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make  him  a  denizen,  so  that  he  may  take.4  A  1826. 
grant  from  a  private  citizen  to  an  alien  takes  «2J^Jjj£ 
effect  by  act  of  the  parties ;  a  grant  from  the  Heirs 
government  takes  effect  by  act  of  law.  An  alien  Rob^on. 
may  take  by  purchase  from  an  individual,  because 
it  is  for  the  benefit  of  the  government  that  he 
should  be  allowed  to  take,  in  order  that  the  title 
may  pass  to  the  government  by  escheat.  But  if 
the  same  effect  were  allowed  to  a  grant  from 
the  government  to  an  alien,  it  would  be  for  the 
mere  vain  purpose  of  devesting  the  title  of  the 
government,  and  vesting  it  in  a  party  incapable 
of  holding  it,  in  order  to  revest  the  very  same 
title,  by  means  of  an  inquest  of  office.  Such  a 
proceeding  would  be  contrary  to  all  the  analogies 
of  the  law.  An  alien  cannot  take  by  act  of  law. 
An  alien  .cannot,  therefore,  take  as  heir,  or  te- 
nant in  dower,  or  by  the  curtesy.*  The  reason 
why  an  alien  cannot  take  in  this  manner  is,  be- 
cause the  law  does  nothing  in  vain ;  and  it  will 
not,  therefore,  confer  by  grant  an  estate  on  the 
alien  which  he  cannot  hold,  for  the  nugatory  pur- 
pose of  taking  it  back  again  by  an  inquest  of 
office.  This  is  the  reason  assigned  by  Lord 
Chief  Baron  Hale,  and  by  Mr.  Chancellor  Kent/ 
The  incapacity  of  aliens  to  take,  is  founded  on 


a  2  BL  Comm.  351.  Tucker's  ed.  344. 

6  Calvin's  case,  7  Co.  Rep.  25.  Co.  Lift.  2  b.  3.  a.  31.  a. 
Plowd.  229.  2  Bl.  Comm.  252.  Tucker's  ed.  249.  Hunter  v. 
Fairfax,  7  Cranch's  Rep.  619.  Orr  v.  Hodgson,  4  Wheat.  Rep. 
460. 

c  Collingwood  v.  Pace,  1  Ventr.  Rep.  417.  Mooers  v.  White, 
6  Johns.  Ch.  Rep.  365. 


V. 
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1826.    reasons  of  national  or  civil  polity,  rather  than  on 
oJj££Jj£  principles  strictly  feudal.* 

9Mn  The  principles  and  policy  of  the  common  law 
in  this  respect,  have  not  been  changed  by  the 
local  laws  of  Virginia.  The  act  of  1779,  c.  IS. 
under  which  the  grant  to  Brantz  purports  to 
have  been  issued,  manifests  clearly  the  legisla- 
tive intention  not  to  permit  aliens  to  take  by 
grant,  since  it  provides  that  they  may  purchase 
warrants,  assign  them,  have  them  located  and 
surveyed,  return  the  plats  and  certificates  to  the 
Register's  office,  and  then  shall  be  allowed  the 
term  of  eighteen  months  either  to  become  citi- 
zens, "  or  to  transfer  such  plat,  and  certificate 
of  survey,  to  some  citizen  of  this,  or  any  other 
of  the  United  States  of  America."  Exprtmo 
tmiui  est  exclusio  alterius :  and  this  enumeration 
of  privileges  to  aliens,  all  of  which  are  in  dero- 
gation of  the  common  law,  excludes  that  of  ob- 
taining a  grant  to  himself  whilst  he  continues  an 
alien.  Brantz,  then,  having  procured  this  grant 
to  himself  whilst  an  alien,  contrary  both  to  the 
common  and  statute  law,  as  well  as  the  rules  of 
the  land  office,  the  act  of  the  Register,  and  of 
the  Governor,  in  so  issuing  the  letters  patent, 
was  unauthorized,  and,  as  such,  was  absolutely 
void.*  All  the  requisites  to  a  valid  grant  were 
wanting  in  this  case/     The  public  officers  were 

a  1  BL  Comm.  S92.    2  BL  Comm.  258.    2  Bl.  Comm,  278. 

b  King  v.  Clarke,  Freeman9*  Rep.  172.  2  Bl.  Comm.  352. 
Earl  of  Devonshire's  case,  11  Co.  Rep.  90.  Colt  v.  Glover, 
1  RoH.  Rep.  451. 

c  Shep.  Touchet.  229. 
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restrained  and  disabled  from   granting   to   an    1826. 
alien;  he  was   incapable  of  receiving   it;    the  S££a 
grant  was  not  made  in  the  order  and  manner  re-      H«» 
quired  by.  law.     The  title  of  the  public  demesne  Robertson 
lands  in  England  is  vested  in  the  crown ;  the 
king  has,  by  the  constitution,  the  sole  power  of 
granting  them.     But  the  king  cannot,  by  his 
grant  to  an  alien,  render  him  capable  of  taking. 
In  Virginia  the  title  was  in  the  people,  or  Com- 
monwealth ;  not  in  the  Governor,  Register,  or 
other  public  officer.     They  could  only  grant  the 
land  in  pursuance  of  the  express  provisions  of 
law.    . 

2.  That,  under  the  compact  of  1789,  the  legis- 
lative acts  of  Kentucky  of  1796  and  1799,  under 
which  the  plaintiff  claims,  cannot  overreach  the 
prior  grant  from  Virginia  to  Rose.  Supposing 
that  Rose's  was  not  the  prior  legal  title,  in  con- 
sequence of  the  alienage  of  Brantz  when  he  ob- 
tained his  grant,  yet  Rose,  under  his  warrant, 
survey,  and.  grant,  had  a  vested  interest  in  the 
land  by  the  laws  of  Virginia,  originating  before 
the  grant  to  Brantz.  The  compact  provides, 
(art.  3.  s.  7.)  "  that  all  private  rights  and  inte- 
rests of  land,  within  the  said  district,  derived 
from  the  laws  of  Virginia,*  prior  to  such  opera- 
tion, shall  remain  valid  and  secure  under  the 
laws  of  the  proposed  State,  and  shall  be  deter- 
mined by  the  laws  now  existing  in  this  State." 
Art.  5.  s.  9.  provides,  "  That  no  grant  of  land, 
or  land  warrant,  to  be  issued  by  the  proposed 
State,  shall  interfere  with  any  warrant  hereto- 
fore issued  from   the  land  office  of  Virginia, 
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1826.  which  shall  be  located  on  land  within  the  said 
^^^^  District,  on  or  before  the  first  day  of  Septem- 
Heiii  ber,  179l.,f  So  that  the  stipulations  of  the  cem- 
Robitioo.  P*0*  of  1789,  secure  all  vested  as  well  as  contin- 
gent claims  and  titles  to  land,  and  provide  for 
their  determination  by  the  then  existing  laws  of 
Virginia.  By  the  laws  of  that  State  then  in 
force,  the  title  of  Brantz  (supposing  him  to  have 
had  any)  was  cast  upon  the  Commonwealth,  by 
his  death  without  heirs  capable  of  taking  by 
descent/  The  interest  of  Rose  under  his  pa- 
tent became  valid  and  secure  by  the  third  article 
of  the  compact)  and,  under  the  fifth  article,  it 
could  not  be  interfered  with  by  any  grant  from 
the  State  of  Kentucky/  Every  political  society 
or  government  is  bound  by  the  ties  of  justice  and 
morality,  and  to  the  observance  of  good  faith  in 
its  contracts  with  individuals.  The  grant  of 
1785  to  Rose,  was  a  contract  between  the  State 
of  Virginia  and  the  grantee/  -  If  a  private  indi- 
vidual sells  land  without  title,  and  subsequently 
acquires  a  title,  it  enures  to  the  benefit  of  his 
grantee/  A  vendor,  purchasing  in  an  outstand- 
ing title,  cannot  use  it  against  his  vendee.  The 
same  rules  which  are  just  and  equitable  as  be- 
tween individuals,  are  binding  on  governments. 

a  Hunter  v.  Fairfax,  7  CrancNs  Rep.  60S.  Orr  v.  Hodgson, 
4  Wheat.  Rep.  4(K>.    Mooers  v.  White,  6  Johns.  Ch.  Rep.  365. 

b  Green  v.  Biddle,  8  Wheat.  Rep.  1.  1  Marsh.  Kentuck. 
Rep.  199.  3  Marsh.  Rep.  219.  1  Monr.  Kentuck.  Rep.  60. 
1  Littel  Rep.  364. 

c  Fletcher  v.  Peck,  6  Cranch's  Rep.  87. 

d  Barr  v.  Gratz,  4  Wheat.  Rep.  222. 


OF  THE  UNITED  STATES.  345 


The  legal  maxim,  that  the  king,  or  the  common-  1826. 
wealth,  can  do  no  wrong,  implies  the  highest  de-  qJU^£JJ£ 
gree  of  moral  excellence  in  the  collective  body  H«» 
of  society,  and  those  who  represent  it.  Every  Bofcertfoo. 
prerogative  being  created  for  the  benefit  of  the 
citizen,  none  of  the  powers  of  the  government 
can  be  exerted  to  his  prejudice/  Hence  the 
maxims,  that  the  prerogative  of  the  king  is  no 
warrant  to  do  wrong ;  the  king  is.  estopped,  and 
by  his  prerogative  can  do  no  wrong/  Virginia, 
therefore,  could  not  violate  the  obligation  of  her 
contract  with  Rose,  by  using  the  interest  of 
Brantz  when  it  lapsed  in  1797,  by  his  death, 
without  heirs  capable  of  inheriting.  A  legisla- 
tive act  of  Virginia,  (had  she  retained  her  sove- 
reignty over  the  territory  of  Kentucky,)  passed 
in  1799,  to  grant  the  land  to  Governeur,  without 
regard  to  the  vested  interest  of  Rose,  and  those 
claiming  under  his  grant,  would  have  been  a  law 
impairing  the  obligation  of  contracts  within  the 
prohibition  in  the  constitution  of  the  United 
States.  Such  a  law,  made  by  Kentucky,  is 
equally  prohibited  by  her  treaty  with  Virginia. 
But  the  acts  of  1796  and  1799,  (which,  being  in 
pari  materia,  are  to  be  construed  together,)  do 
not  constitute  such  a  law.  The  former  act  con* 
firms  the  title  of  Brantz,  with  the  proviso,  "  that 
nothing  in  the  said  act  should  affect  the  right  or 
title  of  any  other  person  or  persons."    The  sub- 

a  Magdalen  College  case,  11  Co.  Rep.  72. 
b  Plowd.  Rep.  246—248,  249- 

Vol.  XI.  44 
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1826.    sequent  act  transfers  the  estate  to  Governeur,  as 
J*J^£Jj£  Brantz  held  it,  subject  to  the  proviso.    It  was 
Hein     not  necessary,  in  the  act  of  1799,  to  repeat  the 
Robcrtfon.  proviso  in  that  of  1796.    It  was  sufficient  to  do 
what  the  act  does,  transfer  the  estate,  after  the 
death  of  Brantz,  to  Governeur,  "  as  if  the  said 
Brantz  had  done  (it)  in  his  lifetime."    This  con- 
struction makes  the  acts  consistent  with  good 
faith,  with  the.  compact  with  Virginia,  and  with 
the  eternal  principles  of  justice. 

But,  it  had  been  argued,  that  the  king's  grants 
are  not  void,  unless  the  fact  of  alienage  appears 
on  the  face  of  the  grant  itself.  It  had,  at  the 
same  time,  been  asserted,  that  Rose's  grant  was 
absolutely  void,  although  the  fact  of  the  patent 
previously  issued  for  the  same  land,  does  not  ap- 
pear on  the  face  of  his  grant,  but  is  to  be  proved 
by  other  evidence.  But,  when  the  authorities 
speak  of  a  grant  as  void,  all  that  is  meant  is, 
that  it  shall  be  held  inoperative,  and  of  no  legal 
effect,  whenever  the  facts  which  invalidate  it  shall 
appear.  Whenever,  by  the  pleadings  between 
other  parties,  the  facts  show  the  king's  title, 
judgment  shall  be  given  for  him,  although  he  is 
not  a  party.0  A  great  variety  of  cases  might  be 
mentioned,  where  a  resort  to  evidence  in  puis 
would  be  necessary  to  determine  the  validity  of 
the  grant.  That  the  grant  to  Rose  was  not  void, 
in  the  sense  supposed,  but  that  it  was  evidence 
of  a  contract  between  Virginia  and  the  grantee  ; 

a  Plowd.  Rep.  24S. 
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that  it  passed  a  vested  interest  capable  of  being    1826. 
transmitted  from  one  to  another  by  deed  or  will ;  ^^^ 
that  such  interests  of  the  junior  patentee  are      Heirs 
treated  as  legal,  and  not; mere  equitable  interests,  Robertson. 
and  still  less  as  non-entities,  a  number  of  cases 
from  the  local  decisions  were  cited.' 

As  to  the  case  of  Elmendoff  v.  Carmichaelf 
which  fyad  been  cited  as  determining  the  ques- 
tions in  this  cause,  it  could  have  no  weight  as  au- 
thority in  this  Court,  because  it  did  not  decide 
the  point  as  to  the  construction  of  the  compact 
of  1789;  a  subject  peculiarly  of  federal  jurisdic- 
tion, which  was  involved  in  several  other  cases, 
all  of  which  would  be  brought  before  this  Court 
for  revision.  The  opinions/  therefore,  of  the 
State  Judges,  in  that  case,  could  be  entitled  to 
no  more  respect  than  the  judgments  of  any  tri- 
bunal. State  or  national,  which  this  Court  might 
be  called  on  to  revise  on  error. 

The  case  of  Craig  v.  Radford6  had  been 
cited  as  determining  the  question,  that  an  alien 
can  take  by  direct  grant  from  the  government. 
But,  it  would  be  found;  upon  examination,  that 
Sutherland,  under  whom  the  respondent  claimed 
in  that  case,  was  entitled  to  a  bounty  in  land 
under  the  proclamation  of  1783,  for  military  ser- 
vices during  the  preceding  war,  and  that  he  ob- 
tained his  warrant  and  survey  in  1774,  at  which 
time  he  was  not  an  alien.     He  did  not  obtain  a 

a  1  Marsh.  KentucL  Rep.  525.     3  Bibb's  Rep.  5S5.  4  Bibb's 
Rep.  225.     1  Monr.  Rep.  48.  189-  138. 
b  3  Littel.  Rep.  473. 
c  3  Wheat.  Rep.  594. 
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1826.  patent  until  1788,  and  it  is  not,  therefore,  of  tfeag 
q?J^£^  that  the  Court  apeak,  when  they  My  that  he  took 
fld»  the  estate  "  during  the  war/'  and  was  not  devest- 
Robin*.  £d  by  any  act  of  Virginia  before  die  treaty  of 
1794,  by  which  his  title  was  confirmed.  But  the 
Court  meant  to  refer  to  the  act  of  Virginia  of 
1779,  (passed  during  the  war,)  by  which  the  le- 
gislature declared*  that  the  surveys  under  the 
proclamation  of  1769  were  valid.  All  the  other 
cades  cited  to  show  that  an  alien  can  take  by 
gram,  and  hold,  until  office  found,  are  oases  of 
grants*  or  devises,  from  private  individuals  to  an 
alien.  The  distinction  between  such  convey- 
ances and  grants  from  the  crown,  is  to  be  found 
in  all  the  authorities,  from  the  year  books  down 
to  the  latest  elementary  writers. 

March  lsth.      Mr.  Justice  Johnson  delivered  the  opinion  of 
the  Court. 

This  cause  comes  up  from  the  Circuit  Court 
of  Kentucky,  upon  a  difference  of  opinion  cer- 
tified from  that  Court. 

The  case  was  this :  Robertus  S.  Brantz,  through 
whom  the  plaintiffs  make  title,  obtained,  on  the 
11th  of  October,  1784,  two  grants  from  the 
Commonwealth  of  Virginia,  comprising,  toge- 
ther, ten  thousand  acres  of  land  lying  in  Ken- 
tucky. 

One  Duncan  Rose,  through  whom  the  defend- 
ants make  title,  obtained  a  similar  grant,  of  the 
date  of  December  2d,  1785,  covering  a  part  of 
the  same  land. 

Robertus  Brantz,  at  the  date  of  his  patent, 
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was  an  alien,  but  became  naturalized  in  Mairy-    1836. 
land  on  the  8th  of  November,  1784,  less  than  ^mv*^f 
one  month  after  the  date  of  his  patent,  and  n<ear      fleto 
a  year  before  that  of  the  defendant  was  obtained. 

Some  doubts  appear  to  have  been  raised  *m 
the  validity  of  Brantz's  patent  at  an  early  pe- 
riod, and,  in  the  year  1796,  the  legislature  of 
Kentucky  passed  an  act,  reciting  that  B.  was  an 
alien  when  the  patent  issued,  and  affirming  his 
estate  as  against  the  rights  of  the  Common- 
wealth, leaving  it  to  operate  as  to  all  other  per- 
sons as  if  that  act  had  not  passed. 

B.  died  in  1797,  leaving  a  son,  J.  B.,  an  allien, 
incapable  of  inheriting,  and  owing  debts  to  a 
considerable  amount  to  the  Governeurs.  rCkte 
son,  unaware  of  his  disability,  executed  a  letter 
of  attorney,  under  which  the  land  was  sold,  and 
the  purchasers,  the  Governeurs,  subsequently 
discovering  this  defect,  obtained  another  act  from 
that  State  affirming  their  estate. 

And  this  makes  out  the  plaintiffs'  title. 

The  defendant's  title  is  regularly  dedtneed 
through  the  patent  to  Duncan  Rose. 

The  record  presents,  first,  a  general  instruc- 
tion prayed  for  in  behalf  of  the  plaintiffs  on  their 
right  to  recover.  And  of  this  there  can  be  no 
question  independently  of  the  points  made  in  the 
instructions  moved  for  by  the  defendant,  hawng 
regard  to  the  effects,  1st.  of  his  alien  character ; 
2d.  that  of  his  son ;  and,  3d.  of  the  compact 
between  Virginia  and  Kentucky  on  the  rights  of 
the  parties. 
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1826.        These  Will  be  considered  in  their  own  Ian* 
^jJJP'-^  guage,  and  in  their  order.    The  first  is, 

foil 

T. 


H«i»  -  "  That  if  the  jury  find  that  R.  S.  B.  was  an 
Bob^oo.  alien  at  the  time  when  the  patents  given  in  evi- 
dence were  procured  by  him,  nothing  passed  to 
hiifc  by  the  said  patent,  but  that  it  was  void." 
.  Although  this,  as  well  as  the  subsequent 
prayers  of  the  defendant,  purport  to  present  dis- 
tinct propositions,  it  will  be  unavoidable  that  they 
should  be  considered  in  connexion  with  each 
other,  and  with  reference  to  the  general  prayer 
of  the  plaintiff  for  a  charge  in  his  favour.  The 
defendant's  object  in  propounding  them,  is  to  re- 
pel the  prayer  of  the  plaintiff,  and  to  obtain  a 
charge  that  the  jury  should  find  in  his  favour. 
They  are  introduced,  in  fact,  as  grounds  upon 
which  the  prayer  of  the  plaintiff  should  be  re- 
jected. 

And,  in  this  view  of  the  subject,  the  proposi- 
tion stated  draws  after  it  the  consideration  of 
another,  to  wit :  Whether,  although  the  patent 
to  Brantz  should  be  •  pronounced  void,  in  consi- 
deration of  his  incapacity  to  take  at  the  time  of 
its  emanation,  his  subsequent  naturalization  did 
not  relate  back  so  as  to  obviate  every  conse- 
quence of  this  alien  disability. 

On  this  subject  of  relation,  the  authorities  are 
so  ancient,  so  uniform  and  universal,  that  nothing 
can  raise  a  doubt  that  it  has  a  material  bearing 
on  this  cause,  but  the  question  whether  naturali- 
zation in  Maryland  was  equivalent  to  naturaliza- 
tion in  Kentucky.  To  this  the  articles  of  Con- 
federation furnish  an  affirmative  answer,  and  the 
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defendant  has  not  made  it  a  question.    Nor,  in-    1826. 
deed,  has  he  made  a  question  on  the  subject  of  qJ£^JJJ£ 
relation  back  ;  yet  it  is  not  easy  to  see  how  he     Heirs 
could  claim  the  benefit  of  an  affirmative  answer  Robertson, 
on  the  question  he  has  raised,  without  first  ex- 
tricating his  cause  from  the  effects  of  the  subse- 
quent naturalization,  upon  the  rights  derived  to 
Brantz  through  his  patent. 

The  question  argued,  and  intended  to  be  ex-  *  gtrJJ^?fDlaJ!d 
clusively  presented  here,  is,  whether  a  patent  for  **  Su^»  ," 

11.  1  1.       1  if-  not  absolutely 

land  to  an  alien,  be  not  an  absolute  nullity:  "id. 

The  argument  is,  that  it  was  so  at  common 
law,  and  that  the  Virginia  land  laws,  in  some  of 
their  provisions,  affirm  the  common  law  on  this 
subject.  % 

We  think,  the  doctrine  of  the  defendant  is  not 
to  be  sustained  on  either  ground. 

It  is  true,  Sir  William  Blackstone  has  express-  Jb^m^s 
ed  himself  on  this   subject  with  less  than  hie*?*1*"     °n 

J  #  this  subject. 

usual  precision  and  circumspection ;  but,  whe- 
ther the  context  be  considered,  or  his  authorities 
examined,  we  shall  find  that  this  doctrine  cannot 
be  maintained.  The  passage  relied  on  is  found 
in  his  second  volume,  (p.  347,  348.  of  Christian,) 
in  these  words,  "  If  the  king  grants  lands  to  an 
alien,  it  operates  nothing."  But  it  would  be 
doing  injustice  to  the  writer  not  to  weigh  his 
meaning  by  the  words  preceding  and  following 
this  sentence.  His  language  is  this,  "  But  the 
king's  grant  shall  not  enure  to  any  other  intent 
than  that  which  is  precisely  expressed  in  the 
grant.  As,  if  he  grants  lands  to  an  alien,  it  ope- 
rates nothing ;  for  such  grant  shall  not  also 
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1826.    enure  to  make  him  a  denizen,  that  so  he  maybe 

)^"v"^'  capable  of  taking  by  grant."     And  the  authority 

Heir»      referred  to   is    Brooke's  Abr.   Patent,  62.    and 

mnJnf  Finch's  Law,  110.     (It  ought  to  be  111.) 

If  we  could  admit  that  this  learned  writer 
could  have  committed  so  egregious  a  blunder  as 
to  suppose  that  an  alien  must  be  made  denizen 
before  he  could  take  by  grant,  as  a  general  pro- 
position, be  might  stand  charged  .with  having 
greatly  transcended  bis  authorities.  But  when 
it  is  considered,  that  the  effect  of  an  alien's  being 
made  denizen,  is  not  to  enable  him  to  take 
lands,  but  to  enable  him  to  hold  them  against 
the  king,  we  at  once  see,  that  his  language 
is  to  be  limited  to  the  proposition  laid  down 
in  the  previous  sentence,  to  wit :  that  the 
king's  grants  shall  not  enure  to  the  double  intent, 
when  made  to  an  alien,  of  vesting  in  him  the 
thing  granted,  and  then,  by  implication,  consti- 
tuting him  a  denizen,  so  as  to  enable  him  to 
hold  an  indefeasible  estate. 

AMtat  nu-  In  the  case  referred  to  as  abridged  by  Brooke, 
common  law.  the  latter  proposition  alooe  is  laid  down ;  and 
the  ease  in  the  Year  Books,  which  the  author 
cites,  affirms  nothing  more.  This  was  Bagofs 
case,  (7  Edte.  IV.  p.  29.)  which  appears  to  hare 
occasioned  a  vast  deal  of  discussion  for  several 
terms  in  the  British  Courts,  and  in  which  Bagot, 
and  another  grantee  of  an  office  by  the  crown, 
brought  assize,  and  the  defendant  pleaded,  aa  to 
Bagot,  alien  nee.  In  that  cause  there  was  no 
office  found,  and  the  question  on  this  part  of  the 
case  distinctly  was,  whether  the  grant  did  not 
both  rest  the  right  to  the  office,  and  create  a  ca- 
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pacity  to  maintain  assize  to  recover  it.     So,  in  a    1826. 
case  in  4  Lean.  82.  the  same  question  was  raised,  q^J^JJ^ 
where  there  had  been  an  inquest  of  office ;  and      Heirs 
in  both,  the   decision  distinctly  was,  that  the  Robertson, 
king's  grant  did  not  enure  to  an  intent  not  ex- 
pressed  distinctly  as  its   object ;   or,   in  other 
words,  to  a  double  intent,  one  direct,  the  other 
incidental.     In  the  latter  case,  the  alien's  right       \ 
had  been  affirmed  by  a  patent  from  the  queen, 
and  the  point  argued  was,  that  the  right  of  the 
party  was   protected   by   the   act  of  the  queen 
against  the  effect  of  the  office  found.     But,  in 
both  these  cases,  the  decision  was  no  more  than 
this,  that  the  act  of  the  crown  did  not  inciden- 
tally make  the  party  a  denizen ;  and  while  an 
alien,  he  could  not  be  enabled,  by  any  act  of  the 
crown,  to  exercise  rights  which  appertained  only 
to  denizens,  or  to  persons  naturalized,  or  natural 
born  subjects. 

The  other  authority  to  which  Blackstone  re- 
fers, to  wit,  Finch,  imports  no  more  than  that 
an  alien  shall  not  maintain  an  action  real  or 
mixed,  but  has  no  direct  bearing  upon  the  doc- 
trine for  which  it  seems  to  have  been  cited  by 
the  author. 

The  words,  in  the  passage  in  Blackstone,  more 
immediately  relied  on  by  the  defendant,  to  wit, 
"  If  he  grants  to  an  alien,  it  operates  nothing," 
are  obviously  taken  from  another  passage  in 
Brooke's  Abr.  Patent,  44.  which  article  gives 
those  words  as  a  dictum  of  Keble,  one  of  the 
Judges.     And  by  referring  to  the  authority  in 

Voju.  XI.  45 
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1896.    the   Year  Book,  on  which  the  author  relies,  to 
!^^>r  wit,  2  Hen.  VII.  IS.  the  dictum  is  there  found  at- 
Hobs     tributed  to  Keble.    But,  in  that  case,  as  in 
Hobittoo.  BagoP*  case,  there  is  nothing  more  argued  than 
that  the  king's  grant  shall  not  enure  to  the  double 
purpose.    And  the  observation  of  Keble  is  only 
made  by  way  of  illustration,  accompanied  by  se- 
veral others  of  a  similar  character,  such  as  that 
a  grant  of  land  to  a  felon  shall  not  operate  as  a 
pardon ;  or  a  grant  to  a  company  not  corporate, 
carry  with  it  a  grant  of  incorporation. 

It  is  clear,  therefore,  that  this  doctrine  has  no 
sufficient  sanction  in  authority ;  and  it  will  be 
found  equally  unsupported  by  principle  or  ana- 
logy. 

The  general  rule  is  positively  against  it,  for 
the  bookB,  old  and  new,  uniformly  represent  the 
king  as  a  competent  grantor  in  all  cases  in  which 
an  individual  may  grant,  and  any  person  in 
esse,  and  not  civilittr  mortuus,  as  a  competent 
grantee.  Femes  covert,  infants,  aliens,  persons 
attainted  of  treason  or  felony,  clerks,  convicts, 
and  many  others,  are  expressly  enumerated  as 
competent  grantees.  (Perkins,  Grant,  47,  48. 
51.  &c.  Comyris  Dig.  Grant,  B.  1.)  It  be- 
hooves those,  therefore,  who  would  except  aliens, 
when  the  immediate  object  of  the  king's  grant, 
to  maintain  the  exception. 

It  is  argued,  that  there  is  an  analogy  between 
this  case  and  that  of  the  heir,  or  the  widow,  or 
the  husband,  alien  ;  no  one  of  whom  can  take, 
but  the  king  shall  enter  upon  them  without  office 
found.  Whereas,  an  alien  may  take  by  purchase 
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and   hold  until   devested  by  office  found..    It  is     1826. 
argued,  that  the  reason  usually  assigned  for  this  JjJ^^JJJJ' 
distinction,  to  wit,  "  Nil  frustraagxt  lez,v  may,      Heirs 
with  the  same  correctness,  be  applied  to  the  Robert*^ 
case  of  a  grant  by  the  king  to  an  alien,  as  to  one 
taking  by  descent,  dower,  or  curtesy :  That  the 
alien  only  takes  from  the  king  to  return  the  sub- 
ject of  the  grant  back  again  to  the  king  by  es- 
cheat.     But,  this  reasoning  obviously  assumes 
as  law  the  very  principle  it  is  introduced  to  sup- 
port ;  since,  unless  the  grant  be  void,  it  cannot 
be  predicated  of  it  that  it  was  executed  in  vain. 
It  is  also  inconsistent  with  a  known  and  familiar 
principle  in  law,  and  one  lying  at  the  very  root 
of  the  distinction  between  taking  by  purchase 
and  taking  by  descent.     It  implies,  in  fact,  a  re- 
pugnancy in  language.     Since  the  very  reason  of 
the  distinction  between   aliens  taking  by  pur- 
chase, and   by   descent,  is,  that  one  takes  by 
deed,  the  other  by  act  of  law ;  whereas  a  grantee 
ex  vi  termini,  takes  by  deed,  and  not  by  act  of 
law.      If  there   is  any  view  of  the   subject   in 
which  an  alien,  taking  under  grant,  may  be  con- 
sidered as  taking  by  operation  of  law,  it  is  be- 
cause  the   grant  issues,  and   takes  effect,  un- 
der a  law  of  the  State.     But  this  is  by  no  means 
the  sense  of  the  rule,  since  attaching  to  it  this 
idea  would  be  to  declare  the  legislative  power  of 
the  State  incompetent  to  vest  in  an  alien  even  a 
defeasible  estate. 

That  an  alien  can  take  by  deed,  and  can  hold 
until  office  found,  must  now  be  regarded  as  a 
positive  rule  of  law,  so  well  established,  that  the 
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1826.    reason  of  the  rule  is  little  more  than  a  subject  for 

)^v^  the  antiquary*    It  no  doubt  owes  its  present  au- 

Heirs     thonty,  if  not  its  origin,  to  a  regard  to  the  peace 

Robert**.  °f  society,  and  a  desire  to  protect  the  individual 

w  11    tta-^rom  ar^trai7  aggression.    Hence  it  is  usually 

biithed    rule  said,  that  it  has  regard  to  the  solemnity  of  the 

.that   an  alien  .    .  »  .    .  .  •       \  » 

may  take  by  livery  of  seisin,  which  ought  not  to  be  devested 
fiofd,  Jmii  of-  without    some    corresponding  solemnity.    But 
there  is  one  reason  assigned  by  a  very  judicious 
compiler,  which,  from  its  good  sense  and  appli- 
cability to  the  nature  of  our  government,  makes 
it  proper  to  introduce  it  here.   I  copy  it  from  Ba- 
con, not  having  had  leisure  to  examine  the  autho- 
rity which  he  cites  for  it.     "  Every  person/'  says 
he,  "  is  supposed  a  natural  born  subject,  that  is 
resident  in  the  kingdom,  and  that  owes  a  local 
allegiance  to  the  king,  till  the  contrary  be  found 
by  office."     This  reason,  it  will  be  perceived,  ap- 
plies with  double  force  to  the  resident  who  has 
acquired  of  the  sovereign   himself,  whether  by 
purchase  or  by  favour,  a  grant  of  freehold. 
The  laws  of     It  remains  to  examine  the  effect  of  the  Virginia 
vioSr^o'thelaws  upon  grants  made  to  aliens.     Those  laws 
i?8^aCr«pec^  Pr^vide  that  aliens  may  purchase  warrants  for 
«r8  lgr*  n"u"' t5  land,  and  pass  them  through  all  the  stages  neces- 
Hiiens.  sary  t0  0btain  a  patent,  and  may  exercise  every 

power  over  the  inchoate  interest  thus  acquired, 
in  the  same  manner  with  citizens,  and  after  re- 
turning the  plat  and  survey  to  the  Register's 
office,  shall  be  allowed  eighteen  months  to  be- 
come a  citizen,  or  transfer  their  interests  to  those 
who  are  citizens. 
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These  provisions,  it  is  contended,  import   a     1826. 
prohibition  to  issue  a  grant  to  an  alien.  Gowneur^ 

But  we  think  the  inference  by  no  means  un-      Heirs 
avoidable ;  and,  in  addition  to  the  general  and  Robertson, 
strong  objections  to  raising  an  enactment  by  in- 
ference, consider  it  as  unsupported  either  by  the 
policy  or  the  provision  of  the  act. 

It  is  well  known  that  the  purchaser  of  a  war- 
rant, under  the  laws  of  Virginia,  acquired  a  be- 
neficial interest  in  the  soil,  that  the  survey  lo- 
cated that  interest  upon  a  particular  portion  of 
soil  by  metes  and  bounds,  and  the  interest  thus 
acquired  was  devisable,  assignable,  descendible, 
and  wanted,  in  fact,  nothing  but  a  mere  forma- 
lity to  give  it  all  the  attributes  of  a  freehold. 
Hence  a  doubt  arose,  not  whether  an  alien  could 
acquire  an  interest  under  a  warrant  and  survey, 
but  whether  that  interest  might  not  be  subject  to 
escheat.     The  object  of  the  law  was  to  encou- 
rage aliens  to  purchase,  and  to  settle  the  country : 
and  all  its  provisions  on  this  subject  were  intend- 
ed to  enlarge  his  rights,  not  to  restrict   them. 
Aliens  arriving  in  the  country  could  not  imme- 
diately  be  naturalized,  but   they  might  imme- 
diately enter  upon  those  arrangements  for  esta- 
blishing   themselves    when    naturalized,   which 
were  necessary  to  precede  a  grant.     Hence,  the 
only  true  construction  of  the  Virginia  law  is, 
that  as  to  all  the  interest  acquired  in  land  pre- 
vious to  grant,  it  was  intended   to  enlarge  their 
rights,  and  secure  them  from  escheat ;  while,  as 
to  the  rights  which  they  might  acquire  by  pa- 
tent, thev  were  to  be  left  under  the  ordinarv 
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1826.    alien  disabilities,  whatever  those  were,  which  the 
law  imposed. 

The  Virginia  act,  therefore,  has  no  influence 
upon  the  rights  of  the  parties  in  this  cause. 
Tw       ^     The  object  of  the  next  four  prayers  for  instruc- 
tion in  behalf  of  the  defendant,  is,  to  maintain 


Ives. 

ttetitfe*  the  proposition,  that  the  act  of  Kentucky  of  1799, 
which  confirmed  the  interest  of  the  purchasers 
under  the  letter  of  attorney  of  the  son  of  Brantz, 
was  in  derogation  of  the  rights  of  Duncan  Rose, 
the  subsequent  grantee, 
wiwther  the     The  argument  is,  that  on  the  decease  of  the 

JQMor    patent  - 

•uaci»d  to  the  father,  without  an  heir  that  could  take,  the  land 

<»«*•«      of  in  controversy  reverted  to  the  State,  and  the  ju- 

oatbeirecTpa.nior  patent  then  fastened  upon  it  in  the  ordinary 

taking.  manner  m  which  it  attaches  to  the  soil  when  a 

prior  grant  is  removed  from  before  it.  That  the 
act  of  1799  was  nothing  more  than  a  junior  grant 
for  the  same  land,  and  a  grant  which  the  State 
was  estopped  from  making  to  the  prejudice  of 
the  prior  patentee,  as  well  upon  general  princi- 
ples, as  under  the  provisions  of  the  compact  be- 
tween the  two  States. 

It  is  obvious,  that  in  considering  this  argument, 
the  Court  cannot  place  the  defendant  on  more 
favourable  ground  than  by  substituting  Virginia 
for  Kentucky,  and  allowing  him  all  the  rights  that 
he  might  have  set  up  against  the  former  State. 
And  it  is  equally  obvious,  that  to  admit  of  the 
right  set  up  in  favour  of  the  junior  patent's  at- 
taching as  a  patent  upon  the  escheat,  it  must  be 
affirmed  that  escheated  land  was  liable  to  be  taken 
up  by  patent ;   whereas   the  act  authorizes  pa- 


OF  THE  UNITED  STATES.  359 

tents  to  issue  upon  waste  and  unappropriated     1826. 
lands  exclusively,  and  not  upon  escheated  pro-  q^^JJ^ 
perty.     And  so  it  has  been  settled  by  adjudica-      Heirs 
tions  both  in  Kentucky  and  Virginia.     (Elmen-  Robertson, 
dorf  v.  Carmichael,  3  Littel.  Rep.  484.) 

It  is  further  obvious,  that  as  to  the  claim  set 
up  by  the  defendant  on  the  ground  of  moral 
right  and  estoppel,  the  Court  will  concede  much 
more  than  he  has  a  right  to  assume,  if  it  allows 
him  the  benefit  of  his  argument  to  the  whole  ex- 
tent in  which  it  may  be  applied  to  the  rights  and 
obligations  of  individuals.  Assuming,  argu- 
menti  gratia,  that  the  State  could  not  supersede 
the  right  of  the  defendant  derived  under  his  pa- 
tent, in  any  case  in  which  an  individual  would  be 
estopped,  or  might  be  decreed  to  convey :  But 
it  is  only  on  the  ground  of  fraud  or  contract, 
that  the  law  acts  upon  individuals  in  either  of  the 
supposed  cases.  Fraud  is  not  imputable  to  a 
government ;  but  if  it  were,  where  is  there  scope 
found  for  the  imputation  of  it  in  the  relation  be- 
tween a  State  and  the  patentee  of  its  vacant 
lands  ?  In  selling  the  warrant,  the  State  enters 
into  contract  no  farther  than  that  the  purchaser 
shall  have  that  quantity  of  vacant  land  if  he  can 
find  it.  And  when  the  patent  issues,  it  is  to  the 
patentee,  if  to  any  one,  that  the  fraud  is  imputa- 
ble, if  the  land  be  not  vacant.  The  State  never 
intends  to  grant  the  lands  of  another ;  and  where 
the  grantee  is  ignorant  of  the  previous  patent, 
the  maxim,  caveat  emptor,  is  emphatically  appli- 
cable to  this  species  of  contract. 

But  to  what  result  would  this  doctrine  lead 
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1826.  us  ?  A  junior  grant  is  to  be  vested  with  the  at- 
i^^  tribute,  of  hanging  over  a  valid  and  indefeasible 
H©ire  appropriation  of  soil,  waiting  to  vest  upon  the 
Rob^ojj.  Qccurrence  of  the  casualty  of  an  escheat  or  an 
indefinite  failure  of  heirs  ?  This  may  not  hap- 
pen in  a  hundred  years ;  it  may  not  occur  upon 
one  life  as  in  this  case,  but  may  occur  after  the 
lapse  of  one  hundred  lives.  It  is  impossible 
that  such  a  claim  can  be  countenanced.  Neither 
principle  nor  policy  sustains  it.  And,  in  fact, 
the  decision  upon  the  first  ground  is  fatal  to  the 
cause  of  the  defendant  upon  the  last ;  for,  upon 
no  principle  but  the  assumed  nullity  of  the  pa- 
tent to  Brantz,  could  any  contract  be  imputed  to 
the  State  to  make  good  the  junior  patent,  under 
which  the  defendant  deduces  his  title.  In  that 
case,  the  land  would  still  have  remained  vacant 
land,  and,  as  such,  the  junior  patent  would,  of 
course,  have  taken  effect  upon  it  as  a  patent,  and 
by  the  immediate  operation  of  the  land  Jaw, 
without  reference  to  the  supposed  incidental 
rights  here  set  up. 

So  far  this  Court  has  considered  the  cause  as 
one  of  a  new  impression  ;  but,  on  examining  the 
adjudications  quoted,  they  are  satisfied,  that  in 
every  point  material  to  the  plaintiffs,  the  case 
has  been  solemnly  adjudicated  in  the  Courts  of 
Kentucky. 

They  will,  therefore,  direct  an  opinion  to  be 
certified  in  favour  of  the  plaintiff. 
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1826. 


Shelby 

v. 
Guy. 


[Statute  of  Limitations.    Pleading.    Local  Law.] 

Shelby  and  Others,  Executors  of  Shelby, 

Plaintiffs  in  Error  ^ 

against 

Guy,  Defendant  in  Error. 

The  terms  "  beyond  seas,"  in  the  saving  clause  of  a  statute  of  limi- 
tations, are  to  be  construed  as  equivalent  to  without  the  limits  of 
(he  State  where  the  statute  is  enacted. 

QtMsre,  How  far  this  construction  has  been  adopted  by  the  Courts  of 
Tennessee  ? 

Five  years  bona  fide  possession  of  a  slave  constitutes  a  title,  by  the 
laws  of  Virginia,  upon  which  the  possessor  may  recover  in  detinue ; 
and  this  title  may  be  set  np  by  the  vendee  of  such  possessor  in  the 
Courts  of  Tennessee,  as  a  defence  to  a  suit  brought  by  a  third  party 
in  those  Courts. 


THIS  cause  was  argued  by  Mr.  Jones,  for  the  **«*•  ****• 
plaintiffs  in  error,  and  by  the  Attorney  General 
and  Mr.  Whitey  for  the  defendant  in  error. 

Mr.  Justice  Johnson  delivered  the  opinion  of  March  toth. 
the  Court. 

The  plaintiffs  here,  were  defendants  in  the 
Court  below,  in  an  action  of  detinue  brought  by 
Thomas  Guy,  to  recover  sundry  slaves. 

The  defendants  below  plead  non  detinetj  and 
the  act  of  limitations  of  the  State  of  Tennessee, 
which  bars  the  action  of  detinue  in  three  years.  ^ 

The  plaintiff  joins  issue  upon  the  plea  of  non 
detinet,  and  files  a  special  replication  to  the  plea 
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1826.  of  the  statute,  the  object  of  which  is  to  bring 
himself  within  the  saving  in  favour  of  absentees. 
The  defendants  demurred  to  this  replication, 
but  the  demurrer  being  overruled,  the  parties 
went  to  trial  on  the  general  issue,  and  a  verdict 
was  rendered  for  the  plaintiff  in  the  form  now 
usual  in  the  action  of  detinue. 

To  revise  the  judgment  of  the  Court  in  over- 
ruling the  demurrer,  and  its  decisions  upon  va- 
rious points  of  law  raised  in  the  progress  of  the 
trial,  this  writ  of  error  is  brought. 

The  case  was  this.  One  Dickerson,  a  citizen 
of  Virginia,  the  father  of  the  plaintiff's  mother, 
was  owner  of  a  female  slave  named  Amy,  from 
whom  the  slave  claimed  had  descended.  Upon 
the  marriage  of  Thomas  Terry  Guy  with  the 
plaintiff's  mother,  or  soon  after,  and  prior  to  the 
year  1778,  the  slave  Amy  passed  into  the  posses- 
sion of  T.  T.  G.,  but  whether  by  loan,  or  parol 
gift,  is  a  point  litigated,  and  upon  which  some  of 
the  principal  questions  in  the  cause  arise. 

From  the  year  1778  to  1794,  the  slaves  re- 
mained in  Virginia,  in  the  possession  of  the 
plaintiff's  father  T.  T.  G.,  when  he  sold  her  and 
her  increase  to  David  Shelby,  who  thereupon  re- 
moved with  the  slaves  to  Tennessee,  where  he 
and  they  have  ever  since  resided. 

In  the  year  1788,  Dickerson  made  his  will  and 
died ;  and  the  will  was  proved  and  recorded  in 
July,  1788.  In  this  will  he  says,  u  I  lend  to  my 
son-in-law  T.  T.  G.,  the  negroes  which  he  now 
has  in  his  possession,  that  I  lent  him  in  the  life- 
time  of  his  wife,  during  his   natural  life.  viz. 
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Cuft'ce,  Gilbert,  and  Amy;  and  at  his  death  I     1826. 
give  the  aforesaid  slaves,  with  their  increase,  to  ^J^J^ 
my  grandsons  John  and  Thomas  Guy,  and  their        ▼. 
heirs,  for  ever."  uy' 

Thomas  Guy,  here  named,  is  the  plaintiff  in 
this  action;  the  executory  devise  to  him  and 
John,  took  effect  by  the  death  of  their  father  in 
1795.  John  died  unmarried,  underage,  and  in- 
testate, after  his  father,  but  before  the  action 
brought,  and  neither  of  the  brothers  had  been 
in  the  State  of  Tennessee  until  within  three 
years  prior  to  the  institution  of  the  suit,  but  had 
resided  in  the  State  of  Virginia. 

These  are  the  material  facts  in  the  cause.  The.  Alleged  de- 
fects   in    the 

points  argued  have  been  very  numerous ;  but  if  pleadings. 
the  plaintiff"  has  tripped  in  pleading,  by  a  vicious 
replication,  the  questions  on  the  merits  are  put 
out  of  the  case.     The  points  arising  on  the  de- 
murrer, therefore,  must  first  be  considered. 

The  replication  demurred  to,  states,  in  sub- 
stance, the  right  of  Dickerson  to  the  negro  Amy, 
and  the  continuance  of  that  right  up  to  his  death ; 
the  bequest  to  the  father  of  the  plaintiff  for  life, 
and  to  the  plaintiff*  and  John  after  his  death  ;  the 
death  of  the  father,  and  of  John  ;  the  qualifying 
of  the  executors  on  the  will,  and  their  assent  to 
the  legacy ;  the  sale  by  the  father  to  Shelby  in 
1794;  Shelby's  removal  with  the  slaves  to  Ten- 
nessee, and  subsequent  residence  there,  and  the 
residence  of  John  up  to  his  death,  and  of  the 
plaintiff,  to  within  three  years  of  the  bringing  of 
this  suit,  in  the  State  of  Virginia. 
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1826.         The  demurrer  filed  to  this  replication  is  spe- 
^jX^  cial,  and  assigns  for  cause, 

t.  1.  That  it  states  the  evidence  of  title,  and 

uy'      does  not  allege  a  fact. 

2.  That  it  is  double,  in  relying  on  the  facts 
both  of  title  and  of  non-residence. 

But,  claiming  the  right  of  looking  back  to  the 
first  fault,  and  other  benefits  appertaining  to  a 
general  demurrer,  to  which,  no  doubt,  he  is  en- 
titled, the  counsel  for  the  defendant  have  raised  a 
variety  of  other  questions  in  the  cause,  of  more 
interest  than  those  specified. 

As,  jirst,  that  the  counts  in  the  declaration  are 
repugnant,  the  one  being  essentially  a  count  in 
trover,  the  other  in  detinue  ;  and, 

Secondly,  that  the  replication  involves  a  depar- 
ture, inasmuch  as  the  writ  claims  the  whole  pro- 
perty, and  the  replication  shows  him  to  be  enti- 
tled to  no  more  than  a  moiety. 

That  the  replication  is  more  characterized  by 
prolixity,  than  by  science,  the  Court  will  readily 
admit ;  but  that  it  is  essentially  vicious,  cannot 
be  maintained. 

The  general  object  of  the  plaintiff  is  to  fortify 
his  title  or  demand,  and  this  is  a  legitimate  ob- 
ject. Nor  can  we  perceive,  that  in  doing  this, 
he  has  either  stated  evidence  where  he  ought  to 
allege  facts,  or  tendered  to  the  defendant  a  double 
answer  to  his  plea,  or,  rather,  u  distinct  matters 
to  one  and  the  same  thing,  whereunto  several 
answers  are  required."  That  it  is  redundant, 
and  abounds  in  surplusage,  with  reference  to  the 
issue  tendered,  is  obvious ;  but  it  prefers  only  one 
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answer  that  will  fit  the  plea,  which  is,  absence     1826. » 
from  the  State  of  Tennessee  during  the  term 
when  the  statute  would  bar  him. 

Yet,  as  he  has  thought  proper  to  amplify  upon 
the  nature  of  his  demand,  if  he  had  prostrated 
his  own  action,  the  law  would  visit  him  with  the 
consequences. 

The  argument  on  this  point  is,  that  having  set 
out  a  joint  devise  to  himself  and  his  brother,  he 
is  incapable  of  maintaining  alone  a  suit  for  the 
entirety  of  the  thing  devised.  But,  in  this,  we 
are  of  opinion,  that  the  law  is  with  him. 

It  is  true,  that  tenants  in  common  must  ordi- 
narily join  in  an  action,  and  that  the  laws  of  Vir- 
ginia produce  a  severance  upon  the  death  of  a 
joint  tenant,  so  that  the  right  of  survivorship  is 
abolished.  But,  it  is  also  true,  that  in  suits  for 
an  indivisible  thing,  a  right  of  action  survives  to 
a  tenant  in  common  ;  and  this,  from  the  necessity 
of  the  case,  as  we  conceive  the  authorities  suffi- 
ciently maintain.  (Co.  Litt.  198  a.  Pro.  Abr. 
tit.  Tenant  in  Common,  pi.  18.) 

The  exceptions  to  the  counts  clearly  cannot 
be  sustained.  They  are  consubstantial,  and  the 
same  plea  and  judgment  proper  to  both.  Aver- 
ring that  the  defendant  came  to  the  possession  of 
the  chattel  by  finding,  does  not  constitute  a  count 
in  trover ;  an  alleged  conversion  characterizes 
that  form  of  action.  Nor  is  it  any  objection  to 
the  counts,  that  one  of  them  states  a  right  to  re- 
covery founded  in  a  possession  merely,  without 
the  direct  allegation  of  property,  since  a  tortious 
detention  may  well  be  of  that  which  another  has 
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1826.     no  interest  in,  but  to  the  temporary  use  or  cus- 
y*£X7^'  tody-     (Co.  Litt.  286.     Roll.  Abr.  575.)     Thus, 

Shelby  /  .,  u       <r 

▼.        a  bailee,   or   common   carrier,  or  sherin,  may 
Gujr'      maintain  this  action,  and  expressly  against  one 
who  has  them  by  delivery  or  finding.     (2  Saund. 
?r8tatnutUeP°onf47.      Cro.  Jac.   73.  et   passim.)     We    come, 
limitations,     then,  to  the  question   raised   by  the   demurrer 
upon  the  statute  of  limitations  of  Tennessee ; 
and  here  we  are  met  by  one  of  those  embarrass- 
ments which  necessarily  grow  out  of  our  peculiar 
system. 

North  Carolina,  in  common  with  most  of  the 
old  States,  adopted  the  language  of  the  statute 
of  James  in  its  act  of  limitations.  This  was  the 
law  of  Tennessee  before  its  separation  from  that 
State,  and  continues  so  to  this  day.  The  per- 
sons excepted  from  its  operation,  are  infants, 
femes  covert,  &c.  and  "  persons  beyond  seas." 

During  a  century  nearly  that  this  law  lias  been 
the  local  law  of  that  country,  we  cannot  ascer- 
tain that  the  Courts  of  either  of  those  States 
have  been  called  on  to  decide  whether  it  shall 
be  construed  according  to  its  literal  meaning. 
In  the  meantime,  solemn  adjudications  have 
taken  place  in  several  of  the  States,  to  the  pur- 
port, that  persons  without  the  jurisdiction  of  the 
country,  though  not  actually  beyond  seas,  arc 
within  the  equity,  if  not  within  the  actual  mean- 
ing, of  the  statutes  containing  the  same  words, 
Murray  v.Ba- and  borrowed  from  the  same  source.     And  in  a 

ker,   3  JWtcat.  .  . 

/ic/>.64i.  case  which  came  up  to  this  Court  from  Georgia, 
in  the  year  1818,  it  was  solemnly  decided,  that  it 
was  impossible  to  give  a  sensible  and  reasonable? 
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construction  to  those  words  according  to  their     1826. 
literal  signification.     But,  we  are  now  informed,  V^T^^/ 
and,  as  it  is  admitted  by  the  opposite  counsel,  we        ▼• 
cannot  question  it,  that  a  contrary  adjudication        UJ" 
has  taken  place  in  the   Courts  of  Tennessee 
within  the  last  year,  for  the  first  time.     It  is  ob- 
vious, that  without  a  more  particular  report  of 
that  adjudication,  this  Court  could  not  now  act 
finally  upon  its  authority.     But  if  the  majority 
of  the  Court  were  of  opinion,  that  an  insulated 
decision  on  a  point  thus  circumstanced,  ought  to 
control  the  previous  decision  of  this  Court,  the 
course  would  undoubtedly  be,  to  hold   up  this 
cause  for  advisement. 

That  the  statute  law  of  the  States  must  fur-  construction 

of   local    sta- 

nish  the  rule  of  decision  to  this  Court,  as  far  astutes. 
they  comport  with  the  constitution  of  the  United 
States,  in  all  cases  arising  within  the  respective 
States,  is  a  position  that  no  one  doubts.  Nor  is 
it  questionable,  that  a  fixed  and  received  con- 
struction of  their  respective  statute  laws  in  their 
own  Courts,  makes,  in  fact,  a  part  of  the  statute 
law  of  the  country,  however  we  may  doubt  the 
propriety  of  that  construction.  It  is  obvious, 
that  this  admission  may,  at  times,  involve  us  in 
seeming  inconsistencies ;  as,  where  States  have 
adopted  the  same  statutes,  and  their  Courts  differ 
in  the  construction.  Yet  that  course  is  necessa- 
rily indicated  by  the  duty  imposed  on  us,  to  ad- 
minister, as  between  certain  individuals,  the  laws 
of  the  respective  States,  according  to  the  best 
lights  we  possess  of  what  those  laws  are.  This 
Court  has  uniformly  manifested  its  respect  for 


368 


CASES  IN  THE  SUPREME  COURT 


1826.  the  adjudications  of  the  State  tribunals,  and  will 
be  very  moderate  in  those  claims  which  may  be 
preferred  on  the  ground  of  comity.  Yet,  in  a 
case  like  the  one  now  occurring,  it  cannot  ac- 
knowledge the  objection  to  go  farther,  at  present, 
than  to  examine  the  decision  formerly  rendered, 
on  the  construction  of  these  words. 

We  have  reflected,  and  heard  arguments  on  our 
former  decision,  and  not  a  doubt  has  been  enter- 
tained, except  on  the  question  how  far  we  were 
bound  to  surrender  an  opinion,  under  the  actual 
state  of  difference  existing  between  our  con- 
struction, and  that  of  the  State  from  which  this 
cause  comes. 

It  is  true,  that  the  words,  "  beyond  seas," 
considered  abstractedly,  must,  in  every  State  in 
this  Union,  mean  something  more  than  "  with- 
out the  limits  of  the  Commonwealth ;"  which 
words  the  State  of  Virginia  has  very  properly 
added  to  the  statute  of  James.  But,  it  is  also 
true,  that  if  the  words  "  beyond  seas"  be  con- 
sidered with  reference  to  the  insular  situation  of 
the  country  from  which  we  adopted  the  law,  they 
mean  exactly  the  same  as  the  words  superadded 
in  the  Virginia  law.  -  And  it  was  this  considera- 
tion, as  well  as  the  obvious  absurdity  of  applying 
the  terms  "  beyond  seas,"  in  their  literal  signifi- 
cation, that  induced  this  Court,  and  has  induced 
so  many  State  Courts,  to  give  it  the  meaning  of 
beyond  the  Commonwealth. 

If  equity,  as  applied  to  the  construction  of 
statutes  by  an  eminent  writer,  means,  "  the 
correction  of  that  wherein  the  law,  by  reason  of 
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its  universality,  is  deficient ;"  or,  as  another  de-    1826. 
fines  it^  "  interpreting  statutes  by  the  reason  of  v-g^?b/ 
them/9  may  be  applied  to  any  case,  we  think  it        ▼. 
may  to  one,  which,  while  it  operates  in  restraint 
of  common  right,  would,  by  a  literal  construc- 
tion, make  no  saving  in  favour  of  persons  resi- 
ding in  the  most  distant  and  unfrequented  parts 
of  this  extensive  continent. 

Nevertheless,  as  this  cause  must  go  back  upon 
other  grounds,  we  will,  for  the  present,  waive  a 
positive  decision  on  this  point  as  applied  to  the 
State  of  Tennessee,  trusting  that  the  Courts  of 
the  State  from  which  this  cause  comes  will,  in 
due  time,  furnish  such  lights  upon  the  fixed  law 
of  that  State  on  this  subject,  as  will  enable  the 
Courts  of  the  United  States  to  come  to  a  satis- 
factory conclusion  upon  the  question. 

The  next  class  of  questions  in  the  cause  arise 
underbills  of  exception.  The  object  of  the  de- 
fendants, in  the  several  prayers  for  instructions 
propounded  to  the  Court,  was  to  be  let  into  proof 
of  a  title,  without  will  or  deed,  in  the  father  of 
T.  T.  G.,  from  whom  they  purchased,  and  to 
maintain,  that  although  that  title  was  only  de- 
rived to  him  by  implication  under  the  limitation 
acts  of  Virginia,  it  was  sufficient,  not  only  to 
make  out  a  defence  by  pleading,  but  by  giving 
such  facts  in  evidence  as  would  be  a  good  de- 
fence on  a  plea  of  the  statute  of  limitations,  if 
the  suit  were  instituted  in  the  State  of  Virginia, 
or  to  maintain  detinue  in  a  suit  to  recover  in  right 
of  a  possession  under  the  statute  in  that  State. 
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1826.     With  this  view,  he  proposed  to  rely  on  the  follow* 
ing  propositions  : 

1.  That  the  proof  that  Dickerson,  on  the  mar- 
riage of  Guy  with  his  daughter,  had  sent  the 
slave  in  question  with  them,  or  to  them,  upon 
their  going  to  house-keeping,  and  permitted  her 
to  remain  there  ever  after  as  their  property,  with- 
out any  specific  declaration  of  the  interest  vest- 
ed in  them,  other  than  the  will  of  1788,  with  a 
variety  of  corroborating  facts,  was  sufficient  to 
sustain  an  inference  of  a  gift  or  transfer  by  pa- 
rol, and  of  such  an  adverse  possession  as  might 
constitute  a  bar  under  the  act  of  limitations  of 
Virginia  of  1705. 

This  the  Court  refused,  on  the  ground  that  a 
parol  gift  of  slaves  in  Virginia  was,  at  the  date 
of  that  transaction,  absolutely  void. 

In  this,  it  is  contended,  the  Court  erred,  both 
as  to  the  law,  and  as  to  its  application  to  the 
case. 
whether  a     As  to  the  law,  we  are  of  opinion,  that  the 

parol    Rift     of  .  r 

siares was ra- question  is  not  now  to  be  stirred.     We  do  not 

lid  by  the  laws 

of  Virginia  mean  to  intimate  an  opinion  on  the  construction 
acTonTm.  *of  the  acts  of  1757  and  1758,  on  this  subject ; 
but  only  to  treat  it  as  a  decided  point  upon  the 
construction  of  those  statutes,  that  a  parol  gift 
of  slaves  made  in  Virginia,  even  where  the  pos- 
session passed,  between  the  years  1757  and 
1787,  was  void,  or  voidable;  for,  as  to  all  the 
purposes  of  this  case,  it  is  immaterial  which. 
The  declaratory  act  of  December  31,  1787,  we 
regard  as  a  new  enactment,  taking  effect  from 
its  date,  as  a  repeal  of  the  prior  acts  in  those 
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cases  in  which  the  possession  passed  with  the     1826. 
gift.     The  possession  here  relied  on  was  from  V^J^^/ 
1775  to  1788,  at  which  time  the  will  was  record-        t. 
ed.     And    here,  the    material    question  arises,         ujr" 
whether,  if  void  or  voidable,  it  does  not  create  Co^r°tw  *£  *J 
such  an  adverse  interest  in  the  donee,  as  the  sta-  erre.d   ln  "• 

7  jecting         the 

tute  of  1795  may  attach  upon,  so  as  to  vest  ap">of- 
complete  interest.  And,  on  this  point,  we  think 
the  Court  erred  in  rejecting  the  proof.  For,  al- 
though the  gift  may  have  been  void  or  voidable, 
the  fact  of  delivery  of  possession  attended  it, 
and  this  must  have  put  the  party  to  his  action  to 
reinstate  himself  in  the  enjoyment  of  the  pro- 
perty. The  limitation  to  the  action  of  detinue  in 
Virginia,  is  five  years ;  and  here  the  supposed 
donee  proves  a  possession  of  ten  years. 

There  can,  then,  be  but  one  doubt  raised  on 
the  right  of  the  defendant  to  the  instruction  here 
prayed,  and  to  the  admission  of  the  evidence  of- 
fered to  the  fact  of  a  parol  gift,  and  that  is, 
whether  he  could  avail  himself  of  this  defence 

m 

in  this  mode. 

In  the  case  of  Ncwby  v.  Blakley,  (3  Hen.  fy    Five  years 

•mm-       *•    r  ~*  \  ^   »i  •        1  i  i*  Ai  •  possession  of  a 

Munf.  57.)  a  case  strikingly  resembling  this  in  slave  consu- 
lts circumstances,  it  was  adjudged,  that  a  plain-  Xl" Villi"  tf 
tiff,  in  Virginia,  may  recover  in  detinue  upon  five  whSh^Vight 
years  peaceable  possession  of  a  slave  acquired  S^^ 
without  force  or  fraud.     And,  four  months  after  Jftnitnt.  inr 

7  a  the    Courts  of 

that  decision,  and  obviously  without  being  ap-  Tennessee, 
prised  of  it,  this  Court,  in  the  case  of*  Brent  v. 
Chapman,  maintained   the  same  doctrine.     (5 
C  ranch's  Rep.  358.) 
It  follows,  we  think,  that,  on  the  same  princi- 
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1896.    pie,  such  a  possession  must  constitute  a  good 


ahdh  defence  in  Tennessee.  To  preclude  the  defend- 
v.  ant  from  availing  himself  of  the  benefit  of  that 
**•  evidence  which  would  have  sustained  an  action 
for  the  same  property  by  the  person  from  whom 
he  purchased  it,  would  be  to  convert  a  good  and 
valid  title  in  Virginia,  into  a  defeasible  title  in 
Tennessee ;  a  sufficient  title  in  a  vendor,  into  a 
defeasible  title  in  his  vendee ;  and,  by  an  indi- 
rect operation,  to  make  the  seller  liable,  where  a 
direct  action  could  not  have  been  maintained 
against  him  to  recover  the  property  sold. 
second  excep-  The  second  prayer  is  calculated  to  obtain  of 
the  Court  an  instruction,  that,  after  an  indefinite 
loan  to  Guy  the  father,  a  subsequent  devise  to 
his  children,  if  intended  to  save  the  slaves  from 
his  creditors,  was  inoperative  as  to  Guy,  and 
purchasers  for  valuable  consideration  claiming 
under  him,  unless  with  actual  notice  of  the  will. 
On  this,  it  is  sufficient  to  remark,  that  as  there 
were  no  creditors  before  the  Court,  the  Court 
was  under  no  obligation  to  speculate  upon  the 
possible  effect  of  their  interests  upon  the  case. 
And  this  gets  rid  of  the  influence  of  the  decision 
in  Fitzhugh  v.  Anderson,  on  the  cause,  as  will  be 
more  particularly  shown  in  a  subsequent  part  of 
this  opinion.  The  defendant  here,  was  a  pur- 
chaser from  T.  T.  G.  at  the  time  when  the  will 
of  the  grandfather  was  of  record.  How  far 
purchasers  are  affected  with  record  notice,  is  ob- 
viously a  point  of  local  law.  And,  we  under- 
stand, that  much  importance  is  attached  to  it  in 
the  jurisprudence  of  Virginia.     Certainly,  in  or- 


tion. 


OF  THE  UNITED  STATES.  373 

dinary  cases,  where  such  a  source  of  information     1826. 
is  open  to  all,  those  who  do  not  avail  themselves  v-gJ^|^r' 
of  it  come  with  an  ill  grace  before  a  Court  to        ▼• 
complain  of  imposition. 

The  third  prayer  was  intended  to  maintain,  Third  excep- 
that,  on  the  circumstances  of  the  case,  the  jury 
might  infer  both  a  deed,  and  the  recording  of 
that  deed.  Broad  as  this  claim  was,  it  is  obvious, 
that  the  Court  was  not  bound  to  give  the  instruc- 
tion, since  it  would  have  availed  the  party  nothing, 
without  the  additional  fact  of  the  loss  or  extinc- 
tion of  the  record  also. 

The  fourth  prayer  had  relation  to  the  question,  Fourth  exce P 
whether  the  right  of  aetion  survived  to  the  tenant 
in  common,  which  has  been  already  answered. 
As  Thomas  Terry  Guy  died  before  his  son  John, 
the  executory  devise  to  John  and  the  plaintiff  be- 
came vested  in  possession.  Their  right  of  ac- 
tion then  accrued,  and  that  right  survived  to  this 
plaintiff,  whatever  may  be  the  ultimate  distribu- 
tion of  the  slaves  when  recovered.  This  also 
was  rightfully  refused. 

And  the  same  remark  answers  many  of  the 
exceptions  taken  to  the  charge  which  the  Court 
below  did  give,  upon  the  sufficiency  of  the  plain- 
tiff's cause  of  action,  and  the  form  of  laying  it. 

Other  exceptions  are  taken  to  the  legal  doc- 
trines of  that  charge ;  one  of  which  is,  that,  un- 
der the  Virginia  statute  of  frauds  of  1785,  the 
loan,  with  five  years  possession,  became  a  vested 
title  in  T.  T.  G. ;  another,  that  upon  the  general 
doctrines  of  Courts  of  law,  on  the  subject  of 
frauds  imputable  where  the  possession  remains 
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1826.  m  one,  and  the  right  in  another,  this  will  should 
be  adjudged  a  mere  cover  and  evasion,  or  a  new 
devise  for  the  perpetration  of  fraud. 

But,  on  these  subjects,  we  think  it  unnecessary 
to  remark  at  any  length ;  the  dates  and  facts  do 
not  bring  the  case  within  the  operation  of  the 
statute  of  frauds  of  1785 ;  and,  with  regard  to 
the  general  doctrine,  it  never  has  been  supposed 
to  extend  to  a  purchaser  with  notice,  much  less 
to  a  purchaser  whom  the  local  law  affects  with 
notice  of  the  highest  order.  Had  the  defendant, 
in  this  instance,  been  a  creditor  of  T.  T.  G.,  who 
had  trusted  him  on  the  faith  of  this  property,  and 
now  sought  relief  under  the  principle  in  Twyne's 
case,  the  decision  in  Fitzhugh  v.  Anderson, 
(2  Hen.  Sf  Munf.  289.)  might  have  applied. 
That  case  was  expressly  decided  upon  the  prin- 
ciple in  Twyntfs  case.  The  complainants  were 
legatees  of  their  grandfather,  under  a  will  that 
was  not  recorded  until  three  years  after  the  cre- 
ditors (who  were  defendants)  had  sold  the  son's 
slaves  under  execution  ;  slaves  which  he  had 
held  in  possession  for  fifteen  years,  under  a  loan, 
which  was  never  avowed  until  the  slaves  were  set 
up  for  sale,  and  which  there  was  obviously  much 
cause  for  bringing  into  serious  suspicion. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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[Devise.] 

Walker  and  Wife,  Appellants, 

against 
Cyrus  Griffin's  Heirs,  Respondents. 

Devise  of  the  testator's  estate,  "  One  fourth  part  to  be  given  to  the 
families  of  G.  Holloway,  W.  B.  Blackbourn,  and  A.  Bartlett,  to 
those  of  their  children  that  my  wife  shall  think  proper,  but  in  a 
greater  proportion  to  F.  P.  Holloway,  than  to  any  other  of  G. 
Holloway's  children  ;  to  E.  P.  Bartlett  in  a  greater  proportion  than 
any  of  A.  Bartlett's  children.  The  balance  to  be  given  to  Vie  fa- 
milies of  C.  and  J.  T.  Griffin's  children,  in  equal  proportion." 
Held,  that  the  children  of  C.  and  J.  T.  Griffin  took  per  stirpes,  and 
not  per  capita,  and  that  the  property  devised  to  them  was  to  be  di- 
vided into  two  equal  parts,  one  moiety  to  be  assigned  to  each  fa- 
mily. 

THIS  cause  was  submitted  without  argument. 


Walker 

v. 

Griffin's 

Heirs. 


Mr.  Chief  Justice  Marshall  delivered  the  March  10th. 
opinion  of  the  Court. 

This  case  depends  entirely  on  the  will  of 
Francis  Peart,  deceased.  The  testator  had  de- 
vised his  estate  to  the  County  Court  of  Woodford, 
in  trust  for  purposes  therein  mentioned ;  after 
which  he  adds,  "  Should  the  County  Court  of 
Woodford  not  have  a  right  to  take  into  posses- 
sion this  donation  of  the  within,  will,  I  do  request 
one  fourth  part  to  be  given  to  the  families  of  G. 
Holloway,  William  B.  Blackbourn,  and  A.  Bart- 
lett, to  those  of  their  children  that  my  wife  may 
think  proper,  but  in  a  greater  proportion  to  Fran- 
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cis  P.  Holloway  than  any  other  of  G.  Holloway's 
children ;  to  Elizabeth  P.  Bartlett  in  a  greater 
proportion  than  any  of  A.  Bartlett's  children. 
The  balance  to  be  given  to  the  families  of  Cyrus 
and  John  T.  Griffin's  children,  in  equal  propor- 
tion." 

The  devise  to  the  County  Court  of  Woodford 
was  held  void ;  and  thereupon  the  heirs  of  Cyrus 
Griffin,  who  was  dead  at  the  time  the  will  was 
made,  brought  a  friendly  suit  against  the  'heirs  of 
John  T.  Griffin,  who  was  also  dead,  in  the  Cir- 
cuit Court  for  the  District  of  Kentucky,  for  a  di- 
vision of  the  property.  The  Circuit  Court  de- 
cided, that  the  children  were  entitled  to  it  in  ex- 
clusion of  the  grandchildren,  whose  parents  were 
living,  and  that  all  the  children  should  take  in 
equal  proportion.  From  this  decree  the  heirs  of 
John  Taylor  Griffin  have  appealed  to  this  Court. 

It  is  apparent,  that  in  the  devise  of  one  fourth 
to  the  families  of  G.  Holloway,  William  B. 
Blackbourn,  and  A.  Bartlett,  the  testator  intend- 
ed to  designate  the  children  in  exclusion  of  the 
grandchildren,  because,  he  adds,  "  to  those  of 
their  children  that  my  wife  may  think  pro- 
per :"  obviously  having  the  children  only  in  his 
mind,  and  not  taking  grandchildren  into  view. 
When,  in  the  same  paragraph,  and  in  the  suc- 
ceeding sentence,  he  uses  the  same  word  in  the 
devise  to  the  families  of  Cyrus  and  John  T. 
Griffin,  he  must  be  supposed  to  have  used  it  in 
the  same  sense,  unless  the  additional  words, 
"  children  to  take  in  equal  proportion,"  should 
show  a  change  of  intention,  and  that  the  property 
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was  given  to  the  children  of  the  families,  and     1826: 
not  to  the  families  themselves.  V-Waikcr"/ 

The  use  of  the  words,  families  of  Gyrus  and  *. 
John  T.  Griffin's  children,  to  designate  the  grand-  Heirs/ 
children  of  Cyrus  and  John  T.  Griffin,  would 
certainly  be  an  unusual  as  well  as  awkward  mode 
of  describing  them,  and  we  think  there  is  no  ne- 
cessity for  resorting  to  this  construction.  The 
introduction  of  these  words  is  to  be  readily  ac- 
counted for.  In  the  preceding  devise,  the  testa- 
tor had  directed  the  children  of  two  of  the  fami- 
lies to  take  unequally.  In  this  he  intended  them 
to  take  equally ;  and,  therefore,  makes  that  pro- 
vision. 

The  more  difficult  inquiry  is,  whether  the  pro- 
perty is  to  be  divided  into  two  equal  parts,  the 
one  to  be  assigned  to  the  family  of  Cyrus,  and 
the  other  to  the  family  of  John  T.  Griffin  ;  or  is 
to  be  divided  equally  among  all  the  children  of 
the  two  stocks. 

In  solving  this  difficulty,  it  becomes  necessary 
again  to  resort  to  the  preceding  sentence. 

The  families  of  G.  Holloway,  Wm.  P.  Black- 
bourn,  and  A.  Bartlett,  take,  each  family,  as  a  single 
devisee.  Whatever  may  be  the  number  of  persons 
composing  the  family,  and  however  unequal  may 
be  their  number,  they  take,  collectively,  distinct 
and  equal  shares  by  families ;  each  family  con- 
stituting an  individual  devisee.  This  would  be, 
we  think,  the  natural  import  of  the  words,  if  un- 
explained by  others.  But,  we  think,  this  con- 
struction is  strengthened  by  the  residue  of  the 

Vol.  XI.  48 
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18$6.  ,aentenoe.  The^ostator  (adds,  a  ?V>  ,tfiQ«e  rf  their 
children  that  my  wife  may  think  jprpper,  but  in  a 
greater  proporMw  to  F.  P.  H.  itbw  to  any  tqther 
qf  G.  H.'s  chUdr^  to  R.  P.  #.ip  #  ,grea|er  pro- 
portion than  to  apy  of  A.  B.'s  phildren." 

These  words  show,  that  the  inequities  in- 
tended by  the  testator  wexe  between  children  of 
the  same  family,  not  between  the  families*  Fran- 
cis P.  Hollpway  was  »to  have  more,  not  than  any  of 
those  who  took  under  the  devise,  but  than  any 
other  of  G.  Holloway's  children.  So  with  re- 
spect to  Elizabeth  P.  JBartlett.  In  .each  case  the 
share  of  the  family  is  to  be  .distributed  among 
the  children  of  the  family  at  the  discretion  pf 
the  wife  ;  that  discretion  being  Juqitod  so  far  only 
that  F.  P-  H.  should  have  metre  than  any  ^ther 
of  G.  H.'s  children,  and  £.  P.  $•  more  than  ,any 
of  A.  Bartlett's  children. 

We  think  it  perfectly  clear,  that  the  families 
take  in  equal  proportions. 

It  is  reasonable  to  supppsc,  that  the  same  in- 
tention was  .preserved  with  regard  to  the  families 
of  Cyrus  and  Johjj  T.  Griffin,  and  the  words 
must  receive  the  same  construction  if  vol  control- 
led by  those  with  which  they  are  connected. 
Had  the  devise  been  to  the  families  of  Cyrus 
and  John  T.  Griffin,  the  natural  and  obvious 
construction  would  have  been,  that  the  families 
took  equally.  We  are,  then,  to  inquire,  what  is 
the  effect  of  the  additional  words,  "  children  in 
equal  proportion."  Cyrus  Griffin,  and  John  T. 
Griffin,  were  both  dead,  Cyrus  leaving  four,  and 
John  T.  Griffin  two  children,  who  were  living  at 
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the>  death  of*  the  tea tator,  and  were  the  objects  of 
thiW  device.  Had!  he  intended  them  to  take 
equally,  the  naturalmode  of  expressing!  that  in- 
tfention*  would'  have  been  to  devise  the  property 
touhfe  ohildren*  of  Cyrus  and'  John  T.  Griffin. 
They  would  then  have  taken  individually*  and/ 
not  by  families ;  bat  the  testator  directs  them  to 
take  by  families.  Why,  then,  are  the  words, 
"  children  in  equal  proportion,"  added  ?  The 
testator  had,  in  the  preceding  sentence,  devised 
a  part  of  the  same  property  to  three  families, 
and  had  directed  that  the  children  of  each  should 
'  take  unequally.  Proceeding  immediately  to  the 
two  families  of  the  Griffins,  it  was  natural,  though 
not  necessary,  to  express  his  wish  that  the  chil- 
dren should  take  equally.  But  neither  in  this, 
nor  in  the  preceding  devise,  does  he  mingle  the 
children  of  the  different  families  in  one  mass. 
He  speaks  of  them  severally  by  families.  We 
are,  therefore,  of  opinion,  that  the  children  of 
Cyrus  and  John  T.  Griffin,  take  by  families,  and 
that  the  property  devised  to  them  is  to  be  divided 
into  two  equal1  parts,  one  moiety  to  be  assigned 
to  each  family. 


1826, 


Wnltar 

v.- 

Griffin's 

Heirs. 


Decree.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  from  the  Circuit 
Court  for  the  District  of  Kentucky,  &c*  Om  con- 
sideration whereof,  this  Court  is  of  opinion*  that 
the  children  of  Cyrus  and  John  T.  Griffin  took 
the  property  devised  to  them  in  the  will  of  Fran- 
cis Peart,  deceased,  by  families.  This.  Court  is, 
therefore,  of  opinion,  that  the  decree  of  the 
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1826.    Circuit  Court  is  erroneous,  insomuch  as  it  di- 

^~/^/  rects  the  said  property  to  be  divided  among  the 

y.       said  children  per  capita,  and  not  per  stirpes,  and 

1^fumm     ought  to  be  reversed  ;  and  this  Court  doth  so  far 

reverse  the   same ;  and  in  all  things  else  it  is 

affirmed.    And  the  cause  is  remanded  to  the 

said  Circuit  Court,  that  farther  proceedings  may 

be  had  therein  according  to  law. 


[Local  Law.] 

Doe,   ex  dem.  Patterson,  against  Winn  and 

Others. 

In  general,  the  validity  of  a  patent  for  lands  can  only  be  impeached 
for  causes  anterior  to  its  being  issued,  in  a  Court  of  equity.  But 
where  the  grant  is  absolutely  void,  as  where  the  State  has  no  title, 
or  the  officer  has  no  authority  to  issue  the  grant,  the  validity  of  the 
grant  may  be  contested  at  law. 

The  laws  of  Georgia,  in  the  year  1787,  did  not  prohibit  the  issuing 
of  a  patent  to  any  one  person  for  more  than  1,000  acres  of  land. 
The  proviso  in  the  act  of  Assembly  of  the  17th  of  February, 
1783,  limiting  the  quantity  to  that  number,  is  exclusively  confined 
to  head-rights. 

Feb.  i4tk.       THIS  cause  was  argued  by  Mr.  Berrien  and 
Mr.  Wilde,  for  the  plaintiff,  and  by  Mr.   White, 

for  the  defendant. 

March  zth.      Mr.  Justice  Thompson  delivered  the  opinion  of 
the  Court. 

This  case  comes  up  from  the  Circuit  Court  for 
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the  District  of  Georgia.    And  the  question  pre-     1826. 
sented  for  decision  appears  by  a  certificate  of  di- 
vision of  opinion  in  that  Court,  as  to  the  admissi- 
bility of  the  grant  offered  in  evidence  on  the  part 
of  the  plaintiff. 

The  certificate  states,  that  the  plaintiff,  to 
maintain  his  action,  offered  in  evidence  a  patent, 
purporting  to  be  a  grant,  in  due  form  of  law, 
from  the  State  of  Georgia  to  one  Basil  Jones, 
for  seven  thousand  three  hundred  acres  of  land, 
including  the  premises  in  question.  And,  also, 
the  warrant  of  survey  upon  which  the  said  tract 
of  land  was  laid  off  and  surveyed,  and  the  mi- 
nutes of  the  Court  which  granted  the  warrant. 
The  defendant's  counsel  objected  to  the  grant's 
going  to  the  jury,  affirming  the  same  to  be  void 
in  law,  inasmuch  as  no  grant  could  issue  under 
the  laws  of  the  State  for  so  great  a  number  of 
acres  as  are  comprised  in  the  said  grant.  On 
which  question  so  made  the  Court  was  divided 
in  opinion. 

The  broad  ground. assumed  in  the  objection  is, 
that  the  patent  was  absolutely  void,  and  not  even 
prima  facte  evidence  of  title.  The  question,  as 
stated,  does  not  distinctly  present  to  the  Court 
the  point  that  was  probably  intended  to  be  sub- 
mitted. The  objection  alleges  the  patent  to  be 
void,  because,  by  the  laws  of  Georgia,  no  grant 
could  issue  for  so  great  a  number  of  cures  as 
seven  thousand  three  hundred,  without  stating  the 
limitation  as  to  the  number  of  acres.  But,  from 
the  argument,  it  is  understood,  that  the  limita- 
tion contended  for  on  the  part  of  the  defendant, 


* 


JJgg  CASES  IN  THE  SUPREME  COURT 

1826.    is  to  onctkcmand  acres,  and  that  aft  grants  for  a 
greater  quantity  aie  absolutely  veid. 
V.  How  fer  it  is  within  the  province  of  a  Court  of 

law  to  entertain;  inquiries  tending  to  impeach)  a 
▼iSdhyfaifb«  Patent>  i»  a  question  upon  which  conflicting  opi- 
^*nt^la°^nion«  have  been  held  ;  particularly  in  the  diffe- 
quired  into  at  rent  State  Courts  in  this  country.  By  some,  the 
patent  is  considered  only  prima  facie  evidence  of 
title,  and  open  to  extrinsic  evidence  to  impeach  its 
validity.  By  others,  that  the  defect  must  appear 
upon  the  face  of  the  patent,  to  authorize  a  Court 
of  low  to  pronounce  it  invalid  ;  and  that  unless 
the  defect  does  so  appear,  the  patent  is  only  void- 
able,, and  recourse  must  be  had  to  a  Court  of 
Chancery  to  vacate  it.  By  others  it  has  been 
considered,  that  the  powers  of  a  Court  of  law 
were  not  so  broad  as  laid  down  in  the  former  of 
these  opinions,  nor  so  limited  as  in  the  latter, 
but  that  a  Court  of  law  may  inquire  whether  the 
patent  was  issued  without  authority,  or  against 
the  prohibition  of  a  statute,  or  whether  the  State 
had  title  to  the  land  granted.     It  is  unnecessary, 

In  general,  the  .  . 

validity  of  a  it  not  improper,  at  this  time,  to  enter  into  an  ex- 

oniy"  be  L"  animation  which  of  these  opinions  is  best  found- 
peached      for    j  •  ...  «  ~  , 

anteri-  ed  in  principle,     r  or,  so  far  as  the  question  ap- 


causet 


iwuedrSi^ina  plies  to  the  present  case,  it  has  been  settled  by 
tCy!urBu°tf  whet  this  c<>urt  in  the  case  of  Polk's  Lessee  v.  Wen- 
iLiuteT  "deU  et  <**.  (9  CrcmcVs  Rep.  87.)  In  that  part  of 
i^ue,d*wi?hou't  ^e  case  t0  wh*ch  I  refer,  the  exceptions  under 
authority,  or  consideration  were  for  causes  not  apparent  on 

against       the  rr 

b\*oU*ot1!in  t^ie  ^ace  °^  'k®  patent ;  and  the  proposition  stated 
tute,  us  vaiidi-  for  decision  is,  whether  in  any,  and  in  what  cases, 

ty  may  be  con- .     .        n  J         . 

trMidntiaw.  it  is  allowable,  in  an  action  of  ejectment,  to  lm- 
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,  peach  a  grant  from  the  State  for  causes  anterior    1826. 
to  its  being  issu&i.    It  is  *aid,  that  the  law*  for  y^^£; 
the  sale  of  public  lands  provide  many  guands  to        *• 
sec  we  the  regularity  of  grants*  to  protect  the  in- 
cipient rights  of  individuals,  and,  also,  to  protect 
the  State  from  imposition.  Officers  are  appoint- 
ed to  superintend  the  business,  and  rules  are 
framed  prescribing  their  duty.    These  rules  are, 
in  general,  directory,  and  when  all  the  proceed- 
ings are  completed  by  a  patent;  issued  by  the 
authority  of  the  State,  a  compliance  with  these 
rules  is  presupposed.    That  every  prerequisite 
has  been  performed,  is  an  inference  properly  de- 
ductible, and  which  eyery  man  has  a  right  to 
draw,  from  the  existence  of  the  grant  itself. 
It  would  be  extremely  unreasonable  to  avoid  a 
grant  in  any  Court  for  irregularities  in  the  con- 
duct of  those  who  are  appointed  by  the  govern- 
ment to  supervise  the  progressive  course  of  a 
title,  from  its  commencement  to  its  consumma- 
tion in  a  patent.    But,  in  order  to  guard  against 
the  conclusion  that  this  doctrine  would  lead  to, 
closing  the  door  against  all  inquiry  into  any  mat- 
ter whatever  beyond  the  grant  for  the  purpose 
of  avoiding  it,  the  Court  adds,  that  the  great 
principles  of  justice  and  of  law  would  be  violated, 
if  there  did  not  exist  some  tribunal  to  which  an 
injured  party  might  appeal,  and  in  which  the 
means  by   which  an    elder  title  was  acquired 
might  be  examined,  if  it  had  been  acquired  by 
the  violation  of  principles  essential  to  the  validity 
of  a  contract ;  but  that  a  Court  of  equity  is  the 
more  eligible  tribunal,  in  general,  for  these  ques- 
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1826.  tions,  and  they  ought  to  be  excluded  from  a 
Court  of  law.  But  the  Court  say,  there  are  cases 
in  which  a  grant  is  absolutely  void,  (or  inopera- 
tive,) as  where  the  State  has  no  title  to  the  thing 
granted,  or  where  the  officer  had  no  authority  to 
issue  the  grant.  In  such  cases,  the  validity  of  the 
grant  is  necessarily  examinable  at  law. 

This  doctrine  was  again  recognised  and  sanc- 
tioned by  this  Court  five  years  afterwards,  when 
the  same  cause  (5  Wheat.  Rep.  293.)  was  a  se- 
cond time  under  consideration ;  and  it  is  in  coin- 
cidence with  the  rule  settled  in  the  Supreme 
Court  of  New- York  in  the  case  of  Jackson  v. 
Lawton,  (10  Johns.  Rep.  23.)  We  may,  there- 
fore, assume  as  the  settled  doctrine  of  this  Court, 
that  if  a  patent  is  absolutely  void  upon  its  face, 
or  the  issuing  thereof  was  without  authority,  or 
was  prohibited  by  statute,  or  the  State  had  no 
title,  it  may  be  impeached  collaterally  in  a  Court 
of  law,  in  an  action  of  ejectment.  But,  in  ge- 
neral, other  objections  and  defects  complained 
of  must  be  put  in  issue,  in  a  regular  course  of 
pleadings,  on  a  direct  proceeding  to  avoid  the 
patent ;  and  we  are  not  aware  of  any  contrary 
rule  prevailing  in  the  State  Courts  of  Georgia. 
But,  so  far  as  we  have  any  information  on  the 
subject,  the  practice  there  is  in  accordance  with 
the  rule  laid  down  by  this  Court. 
whether  the  The  objection  in  this  case  to  the  admissibility 
cam  issued  of  the  grant  in  evidence,  is,  that  it  was  issued 
pravbioM  'of^thout  the  authority  of  law,  and  in  violation  of 
GeoruT*  ofcertain  statutes  of  the  State  of  Georgia,  which, 
it  is  alleged,  prohibit  the  issuing  of  a  grant  to 
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any  one  person  for  more  than  one  thousand  acres    1 826. 
of  land ;    and  if  the   statutes   referred  to  will  VpJ[Jj^^/ 
warrant  this  construction,  the  objection  was  well        ▼• 
taken,  and  can  be  sustained  in  a  Court  of  law. 
And  this  leads  to  an  examination  of  those  sta- 
tutes as  applicable  to  the  grant  in  question. 

The  grant  bears  date  on  the  24th  of  May,  1787, 
and  is  for  7,300  acres  of  land  in  the  county  of 
Franklin,  described  by  metes  and  bounds,  and 
refering  to  a  plat  of  th$  same  thereunto  annexed. , 
No  consideration  is  expressed  in  the  grant,  or 
any  designation  of  the  nature  of  the  rights  which 
made  up  the  quantity  of  land  mentioned  in  the 
grant,  but  it  is  in  the  common  form  prescribed  by 
statute.  The  proceedings  of  the  Court  of  Frank- 
lin county,  on  the  application  of  Basil  Jones,  ac- 
company the  grant,  by  which  it  is  ordered  that 
he  have  7,300  acres  in  lieu  of  part  of  old  war- 
rants of  John  Peter  Wagnor — Bounty  reserved. 
This  shows  that  the  aggregate  quantity  of  land 
mentioned  in  the  grant  was  made  up  of  sundry 
old  warrants,  and  affords  also  an  inference  of 
the  existence  of  a  practice  of  consolidating  a 
number  of  warrants  in  one  grant ;  and  there  is 
nothing  in  the  land  laws  of  Georgia  prior  to  the 
year  1794,  at  variance  with  such  a  practice.  The 
limitation  as  to  quantity  will  be  found  to  relate  to 
warrants  for  head-rights,  and  not  to  grants ; 
and,  as  warrants  were  transferable,  no  objection 
existed  to  their  being  united  in  one  grant. 

The  land  law  of  Georgia  is  comprised  under 
several  statutes,  passed  at  different  periods,  va- 

Vol.  XL  49 
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1826.     rying  and  modifying  the  system  occasionally,  as 

VJ^^/  policy  required.     But  all  being  in  pari  materia, 

▼.        are  to  be  looked  to  as  one  statute,  in  explaining 

Tri"^,  their  meaning  and  import.    Under  these  laws, 

statute      °'there  were  various  ways  in  which  persons  be- 

beorgta   com-  J  * 

po»ing  the  und  came  entitled  to  rights,  and  could  obtain  war- 

law,    being  in  ° 

pan  m*/*- rants  for  land ;  such  as  head-rights,  according 
construed  as  to  the  number  of  a  family ;  bounties  to  soldiers 
and  to  citizens,  and  likewise  for  the  encourage- 
ment of  certain  manufactures,  &c.  And  for  the 
purpose  of  ascertaining  and  determining  whether 
applicants  were  entitled  to  warrants,  a  land 
Court  was  instituted  in  each  county,  to  receive 
applications  for  lands,  and  grant  warrants  for 
surveys  to  such  as  should  show  themselves  enti- 
tled to  land,  according  to  the  provisions  of  the 
land  laws.  A  county  surveyor  was  required  to 
be  appointed  by  each  county,  who  was  autho- 
rized to  lay  out  and  survey,  to  any  person  who 
should  apply  to  him,  the  land  for  which  a  war- 
rant had  been  obtained.  And  he  was  required 
to  record,  in  an  office  to  be  kept  for  that  pur- 
pose, all  surveys  by  him  made,  so  as  to  enable 
those  who  had  any  objections  to  make  to  the 
passing  of  the  grant,  to  enter  a  caveat,  which 
was  to  be  tried  by  a  jury  of  twelve  men,  sworn 
to  try  the  matter  according  to  law  and  equity. 
And  under  the  act  of  July  17th,  1783,  (Prince's 
Dig,  266.  sec.  36.)  this  was  declared  to  be  final 
and  conclusive.  An  appeal  was  afterwards  given 
to  the  Governor  and  Executive  Council,  (sec.  56. 
of  the  Dig.)  who  were  required,  and  empow- 
ered to  proceed  to  decide  such  caveats,  in  man- 
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ner  and  form  as  they  should  think  most  condu-     182G. 
cive   to  justice ;  and  expressly  declaring,   that  ^^^^ 
from  their  decision  there  should  be  no  appeal*        ▼. 
And  this  was  the  existing  law  at  the  time  the 
grant  in  question  issued.    By  a  subsequent  sta- 
tute, ( Dig.  sec.  83.)  the  power  of  hearing  and 
determining  such  appeals,  and  signing  grants, 
was  vested  in  the  Governor  alone. 

To  permit  an  inquiry  whether  a  warrant,  ob- 
tained under  such  guards  and  checks,  was  autho- 
rized by  law,  would  be  opening  the  door  to  end- 
less litigation,  and  against  the  spirit  and  policy 
of  the  land  laws  in  general,  as  well  as  the  letter 
of  the  statute,  which  provides  for  caveats,  and 
which  declares  the  ultimate  decision  thereon  to 
be  final  and  conclusive.  If  the  validity  of  the 
warrants  cannot  be  called  in  question,  the  issu- 
ing of  the  grant  follows,  as  matter  of  course, 
and  cannot  be  said  to  be  without  authority,  un- 
less the  statute  prohibits  the  issuing  of  a  grant 
for  more  than  one  thousand  acres  of  land. 

The  act  relied  upon  on  the  part  of  the  de-  The  proir.- 
fendant,  as  containing  such  prohibition,  is  that  of  ^l s?„  X8i« 
the  17th  of  February,  1783,  (Dig.  sec.  32.)  and^17^^!: 
is  to  be  found  in  the  proviso  to  the  first  section.1^  °t[^  \l 
The  enacting  clause    relates  entirely  to  head-*"y  ?ne  pc;- 

0  *  son,    is    con  ft- 

rights,  and  declares,  that  each  master  or  head  of  "^  lo  IuR(1- 
a  family,  shall  be  allmced,  as  his  own  head-right, 
and  without  any  other  or  farther  charges  than 
the  office  and  surveying  fees,  two  hundred  acres ; 
and  shall  also  be  permitted  to  purchase,  at  the 
rates  therein  specified,  a  further  quantity,  accord- 
ing to  the  number  of  head-rights  in  such  family.  ' 


v. 
Winn. 
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1826.     Provided  the  quantity  of  land  granted  and  sold 

pltterMwT  to  any  one  Per8on  8hftH  not  exceed  one  thousand 
acres,  and  that  such  person  do  live  on  and  cul- 
tivate a  part  of  the  said  land  twelve  months,  be- 
fore he  shall  be  entitled  to  a  grant  for  the  same. 
The  word  granted  is  said  to  be  used  here  in 
its  technical  sense,  as  synonymous  with  patent, 
and  to  imply  a  general  prohibition  to  issue  a 
grant  to  any  one  person  for  more  than  one  thou- 
sand acres.  Admitting  this  to  be  the  sense  in 
which  the  term  is  used,  the  consequence  would 
not  follow  that  is  contended  for.  The  term  is 
here  used  in  the  proviso ;  the  office  of  which  is, 
to  limit  and  restrict  the  operation  of  the  enact- 
ing clause.  The  enacting  clause  relates  entirely 
to  head-rights,  and  is  without  limitation  as  to 
quantity ;  that  depended  on  the  number  of  the 
family.  The  master  or  head  of  the  family  is 
allowed  200  acres  as  his  own  head-right,  on  par- 
ing office  and  surveying  fees,  and  is  permitted  to 
purchase,  at  the  rate  therein  mentioned,  any 
further  quantity,  according  to  the  number  of 
head-rights  in  his  family.  The  proviso,  however, 
limits  the  quantity  to  one  thousand  acres  ;  but 
the  limitation  is  upon  the  subject  matter  of  the 
enacting  clause,  to  wit,  head-rights.  The  enact- 
ing clause  speaks  of  two  modes  of  acquiring 
these  head-rights.  One,  a  gratuity  allowed  to 
the  head  of  the  family;  the  other,  a  purchase. 
And  the  words  granted  and  sold,  as  used  in  the 
proviso,  may  well  be  construed  in  reference  to 
these  two  modes  of  acquiring  land.  And  the 
proviso  is  equivalent  to  saying,  that  no  one  per- 
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son  shall  be  allowed,  on  his  own  head-right,  and     1826. 
on  the  purchase  of  head-rights  in  his  family,  more    p^^^ 
than  one  thousand  acres.     But  this  does  not  pro-         ▼• 
hibit  him  from  purchasing  other  warrants,  and 
including  all  in  one  grant  when  it  is  issued. 

That  the  word  granted,  as  here  used,  has  re- 
ference to  the  warrant  or  incipient  step  towards 
acquiring  the  title,  and  not  to  the  consummation 
of  it  by  grant,  is  evident  both  from  the  subse- 
quent part  of  the  proviso,  and  from  the  use  bf 
the  same  word,  as  synonymous  with  warrant  in 
other  parts  of  the  land  laws.  By  the  proviso, 
the  person  to  whom  land  is  granted  and  sold,  is 
required  to  live  on,  and  cultivate  a  part  of  the 
said  land  twelve  months,  before  he  shall  be  enti- 
tled to  a  grant  for  the  same.  To  give  to  the  word 
granted,  in  the  former  part  of  the  sentence,  the 
same  meaning  as  to  the  word  grant  in  the  latter 
part,  would  involve  gross  inconsistency. 

This  construction  is  corroborated  by  the  en- 
acting clause  in  the  third  section  of  the  same 
act,  containing,  substantially,  a  like  provision, 
that  every  person  applying  by  head-rights  as 
aforesaid,  shall,  previous  to  his  obtaining  a  grant 
for  his  land,  or  having  it  in  his  power  to  dispose 
of  the  same,  (otherwise  than  by  will,)  settle  and 
improve  a  part  of  such  tract  or  tracts  as  he  may  t 
obtain  a  warrant  and  survey  of,  &c. 

And,  in  a  subsequent  act,  passed  the  23d  of 
December,  1789,  (Dig.  sec.  85.)  the  very  word 
granted  is  used  as  the  act  of  the  land  Court, 
whose  authority  extended  only  to  the  issuing  of 
warrants,  and  not  grants.     The  enacting  clause 
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1826.  gives  to  three  or  more  Justices  of  the  Peace,  in 
their  respective  counties,  the  same  powers  that 
had  been  exercised  by  four  Justices,  and  an  As- 
sistant Justice,  under  a  former  act ;  provided  that 
the  said  three  or  more  Justices  shall  each  of 
them  sign  all  warrants  for  land  by  them  granted. 

Other  parts  of  these  land  laws  might  be  refer- 
red to,  to  show  that  this  word  is  not  always  used 
in  4  technical  sense  as  synonymous  with  patent. 
And  that  it  is  not  so  used  in  the  proviso  to  the 
act  of  1783,  we  think  is  very  evident ;  and 
throughout  all  these  laws,  so  far  as  we  have  been 
able  to  discover,  whenever  there  is  a  limitation  to 
one  thousand  acres,  it  is  applicable  to  the  war- 
rant, and  not  to  the  grant. 

It  is  clearly  to  be  inferred,  from  various  parts 
of  these  land  laws,  that  -warrants  were  transfera- 
ble. Thus,  in  one  of  the  earliest  acts  passed  on 
the  subject  in  the  year  1777,  {Dig.  261.)  it  is 
provided,  that  all  persona  who  have  had  lands 
ordered  them,  and  have  not  taken  out  grants  for 
the  same,  or  sold  their  warrants  or  rights,  or  are 
either  dead,  or  left  the  State,  such  person  or  per- 
sons as  have  bought  such  warrants,  or  rights  and 
titles,  and  continued  in  this  State,  shall  have 
such  lands  granted  them,  agreeably  to  such  order 
or  warrant  so  purchased.  And,  the  prohibition 
afterwards  in  the  year  1794,  {Dig.  280.)  to  sur- 
vey or  renew  transferred  warrants,  necessarily 
implies,  that,  previous  to  that  time,  such  transfers 
were  sanctioned  by  the  land  laws ;  and,  if  so, 
there  could  be  no  reason  why  a  number  of  such 
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warrants  should  not  be  consolidated,  and  in*  1826. 
eluded  under  one  grant,  although  the  aggregate 
quantity  might  exceed  one  thousand  acres* 
There  might  be  very  good  reason  for  putting  this 
limitation  upon  warrants  for  head-rights,  as  the 
settlement  and  improvement  of  the  country 
might  be  thereby  promoted. 

That  grants  for  more  than  one  thousand  acres 
were  sanctioned,  is  evident  from  the  act  of  the 
23d  of  December,  1789,  (exemplification  pro- 
duced,) fixing  the  fees  of  the  officers  of  the  State ; 
by  which  the  Governor  is  allowed  six  dollars  for 
signing  a  grant  of  land  exceeding  one  thousand 
acres.  So,  also,  in  the  act  to  revise  and  amend 
the  above  act,  passed  the  18th  of  December, 
1792,  {Dig.  173.)  the  Governor  is  allowed,  on  all 
grants  above  one  thousand  acres,  at  and  after  the 
rate  of  two  dollars  for  every  thousand  acres 
therein  contained.     {Dig.  173.) 

Upon  the  whole,  therefore,  without  pursuing 
this  examination  further,  we  are  satisfied,  that,  in 
the  year  1787,  when  the  grant  in  question  was 
issued,  the  land  laws  of  Georgia  did  not  prohibit 
the  issuing  of  a  patent  to  any  one  person  for 
more  than  a  thousand  acres  ;  and  that  the  grant 
offered  on  the  trial  is  not,  therefore,  void  in  law, 
and  should  have  been  admitted  in  evidence. 

Certificate.  This  case  came  on,  &c.  On 
consideration  whereof,  this  Court  is  of  opinion, 
and  directs  it  to  be  certified  to  the  said  Circuit 
Court,  that  the  evidence  offered  in  the  Court  be- 
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1826.  low  by  the  plaintiff,  and  to  the  competency  of 
which  objection  was  made,  and  upon  which  ques- 
tion the  opinions  of  the  Judges  of  said  Court 
were  opposed,  was  competent  evidence,  on  the 
part  of  the  plaintiff,  to  sustain  the  issue  on  his 
part,  &c. 


[Construction  of  Statute.    Evidence.] 

The  United  States  against  Amedy. 

Under  the  act  of  the  26th  of  May,  1790,  c.  38.  [xi.]  copies  of  the 
legislative  acts  of  the  several  States,  authenticated  by  having  the 
seal  of  the  State  affixed  thereto,  are  conclusive  evidence  of  such 
acts  in  the  Courts  of  other  States,  and  of  the  Union.  No  other 
formality  is  required  than  the  annexation  of  the  seal ;  and,  in  the 
absence  of  all  contrary  proof,  it  must  be  presumed  to  have  been 
done  by  an  officer  having  the  custody  thereof,  and  competent  au- 
thority to  do  the  act. 

Under  the  Crimes  Act  of  the  26th  of  March,  1804,  c.  393.  [xl.]  s.  2. 
on  an  indictment  for  destroying  a  vessel  with  intent  to  prejudice 
the  underwriters,  it  is  sufficient  to  show  the  existence  of  an  associa- 
tion actually  carrying  on  the  business  of  insurance,  by  whose 
known  officers  de  facto  the  policy  was  executed,  and  to  prejudice 
whom  the  vessel  insured  was  destroyed ;  without  proving  the  exis- 
tence of  a  legal  corporation  authorized  to  insure,  or  a  compliance 
on  the  part  of  such  corporation  with  the  terms  of  its  charter,  or 
the  validity  of  the  policy  of  insurance. 

The  terms  "  any  person  or  persons"  in  the  act,  extend  to  corpora- 
tions, and  bodies  politic,  as  well  as  to  natural  persons. 

The  prisoner,  John  B.  Amedy,  was  indicted 
in  the  Circuit  Court  of  Virginia,  under  the  act 
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of  Congress  of  the  26th  of  March,  1804,  c.  393.    1826. 
[xl/]  for  destroying  a  vessel  with  intent  to  preju-  ^nlTi^g/ 
dice  the  underwriters,  and  after  a  verdict  of      ▼• 

A  marl  f 

guilty,  his  counsel  moved  the  Court  for  a  naw 
trial  upon  the  following  grounds : 

1.  That  the  exemplification  of  the  acts  of  the 
legislature  of  the  State  of  Massachusetts,  incor- 
porating the  Boston  Insurance  Company,  (who 
were  the  underwriters,)  given  at  the  trial,  was 
not  admissible  in  evidence  as  a  sufficient  verifi- 
cation thereof.  The  papers  given  in  evidence 
were  printed  copies  of  the  acts,  with  certain 
erasures  and  interlineations  in  writing,  and  to  the 
copy  of  each  act  was  annexed  a  separate  attes- 
tation in  the  following  words:  "A  true  copy* 

a  Which  provides,  (s.  2.)  "  That  if  any  person  shaH>  onr  the 
high  seas,  wilfully  and  corruptly  cast  away,  burn,  or  otherwise  de- 
stroy, any  ship  or  vessel  of  which  he  is  owner  in  part  or  in  whole, 
or  in  anywise  direct  or  procure  the  same  to  be  done,  with  intent 
or  designr  to  prejudice  any  person  or  persons  that  hath  under  writ- 
ten, or  shall  underwrite,  any  policy  or  policies  of  insurance  there- 
on,  or  of  any  merchant  or  merchants  that  shall  load  goods  thereof 
or  of  any  other  owner  or  owners  of  such  ship  or  vessel,  the  per- 
son or  persons  offending  therein,  being  thereof  lawfully  convicted, 
shall  be  deemed  and  adjudged  guilty  of  felony,  and  shall  suffer 
death." 

It  is  stated,  in  a  note  to  the  case  of  the  United  State*  v.  John$r 
4  Doll.  Rep.  412.  that  the  second  member  of  the  above  section  is 
so  inaccurately  expressed,  that  the  Attorney  of  the  District  (Mr. 
Dallas)  thought,  at  first,  there  must  have  been  some  error  of  the 
press;  but  the  Secretary  of  State  informed  him,  that  the  printed 
copy  was  found,  upon  a  comparison,  to  agree  exactly  with  the 
roll.  See  the  analogous  English  statutes,  4  Geo.  I.  c.  1 2.  s.  3.  and 
11  Geo.  L  c.  29.     1  Abbott  on  Shipp.  1 67, 168. 
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1836.  attest,  Edward  D.  Bangs,  Secretary.'9  The  co- 
pies were  attached  together,  and  exemplified 
under  the  great  seal  of  the  State  of  Massachu- 
setts, with  the  following  certificate  annexed : 
"  Commonwealth  of  Massachusetts.  Secreta- 
ry's Department,  November  12th,  1825.  I  cer- 
tify that  the  printed  copies  of  the  following  acts, 
viz.  '  An  Act  to  define  the  Powers,  Duties,  and 
Restrictions  of  Insurance  Companies' — €  An  act 
authorizing  the  several  Insurance  Companies  in 
this  Commonwealth  to  insure  against  Fire' — 
'  An  act  to  incorporate  the  Boston  Insurance 
Company' — '  An  act  to  incorporate  the  Com- 
monwealth Insurance  Company' — and  '  An  act 
in  addition  to  an  act,  entitled,  an  act  to  incorpo- 
rate the  Commonwealth  Insurance  Company  ;' 
to  which  printed  copies  this  certificate  is  annex- 
ed, have  been  by  me  compared  with  the  original 
acts  on  file  in  this  office,  and  that  the  same  are 
now  true  copies  of  the  said  original  acts,  except 
the  usual  attestation  of  enactment,  and  signa- 
tures subjoined  to  each  act.  In  testimony 
whereof,  I  hereunto  set  my  hand,  and  have  affixed 
the  seal  of  said  Commonwealth,  the  day  and 
year  above  mentioned.  (Signed.)  Edward  D. 
Bangs,  Secretary  of  the  Commonwealth." 

2.  That  before  the  policy  of  insurance  under- 
written by  the  Boston  Insurance  Company 
could  be  given  in  evidence,  it  was  necessary  to 
prove  that  the  subscription  to  the  stock,  and  the 
payment  of  such  subscription,  as  required  by 
the  act  of  incorporation,  had  actually  been 
made.     The  policy  of  insurance  was  admitted 
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in  evidence  by  the  Court  below,  without  proof    1826. 
that  the  subscription  to  the  stock  had  actually  ^7u^ 
been  made ;  it  being  proved  that  there   was  a        ▼• 
company  in  Boston  called  the  Boston  Insurance 
Company,  doing  the  business  of  insurance,  and 
paying  losses  when  incurred,  and  that  the  paper 
produced  was  executed   after  the   manner    in 
which  they  usually  made  their  policies  of  insu- 
rance. 

3.  That  the  policy  ought  to  have  been  proved 
to  be  executed  by  the  authority  of  the  company, 
in  such  manner  as  to  be  legally  binding  on  them. 

4.  That  the  Court  instructed  the  jury  "  that  it 
was  not  material  whether  the  company  was  in- 
corporated or  not ;  and  it  was  not  material  whe- 
ther the  policy  were  valid  in  law  or  not ;  that 
the  prisoner's  guilt  did  not  depend  upon  the  legal 
obligation  of  the  policy ;  but  upon  the  question 
whether  he  had  wilfully  and  corruptly  cast  away 
the  vessel,  as  charged  in  the  indictment,  with  in* 
tent  to  injure  the  underwriters. 

The  Judges  of  the  Court  below  having  been  di- 
vided in  opinion  upon  the  motion  for  a  new  trial, 
the  case  was  brought  before  this  Court  upon  * 
certificate  of  that  division. 

Mr.  Worthington,  for  the  prisoner,  argued,  March  \S(h. 
that,  in  order  to  convict  him  of  the  offence 
charged  in  the  indictment,  it  was  necessary  that 
the  policy  of  insurance  should -be  a  valid  con* 
tract.  The  intent  with  which  an  act  is  done  is 
not  susceptible  of  direct  proof.  The  only  means 
by  which  it  can  be  established  is  by  evidence  ef 
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1826.  facts  from  which  it  may  be  directly  inferred.  If 
^JTiTT'  the  probable  consequence  of  the  act  done  is  to 
y.  produce  the  result  from  which  the  intent  is  in- 
J:  ferred,  the  inference  may  be  reasonable ;  but 
when,  by  no  possibility,  the  result  could  occur, 
how  can  a  fraudulent  intent  be  inferred  ?  If,  in 
this  case,  the  policy  were  valid,  the  probable 
consequence  of  the  destruction  of  the  vessel  is 
a  prejudice  to  the  underwriters,  from  which 
might  be  fairly,  inferred,  in  the  absence  of  ex- 
planatory testimony,  a  design  to  prejudice.  But 
if  the  policy  was  void,  no  such  consequence 
could  possibly  happen,  and  no  inference  can 
arise,  from  it  alone,  of  a  design  to  produce  such 
a  consequence.  The  strongest  analogous  cases 
are  those  of  forgery,  in  which  the  distinction  ap- 
pears clearly  to  have  been  taken.  In  those  cases 
it  has  been  determined,  that  where  the  probable 
consequence  of  the  act  was  to  defraud,  the  in- 
tent might  be  inferred.  But,  where  such  was 
not  the  case,  as  where  the  instrument  was  void 
on  its  face,  and,  therefore,  could  not  deceive  if 
ordinary  vigilance  was  exerted,  the  intent  could 
not  be  inferred."  Thus,  where  one  Wall  was 
indicted  and  convicted  of  the  forgery  of  a  will 
void  under  the  statute  of  frauds,  the  conviction 
was  held  to  be  erroneous.6  This  question  ap- 
pears to  have  been  decided  in  England  in  the 

a  Jones'  case,  2  East's  Cro.  Law,  932. 
b  2  East's  Cro.  Law}  953.    Moffat's  case,  2  East's  Cro.  Lfatc, 
854.     2  Leach*  483. 
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case  of  the  King  v.  GilUonS  In  that  case,  the  1$$Q. 
prisoner  was  indicted  under  the  statute  of  43  ^JHrT 
Geo.  III.  c.  58.  s.  1.  for  feloniously  setting  fire  .?• 
to  a  house,  with  intent  to  defraud  the  Londop  +****' 
Assurance  Company.  A  policy  was  produced* 
regularly  executed,  covering  goods  in  Wood- 
street,  on  which  was  endorsed  a  memorandum, 
stating  that  the  goods  were  removed  to  Old  Bos- 
well  Court,  and  that  the  removal  was  allowed. 
This  memorandum  was  not  stamped.  The 
question  arose,  whether  the  written  contract, 
being  void  by  the  revenue  laws  for  want  of  a 
stamp,  was  properly  admitted  in  evidence,  and 
it  was  determined  that  the  evidence  was  not  ad- 
missible. In  the  case  of  the  United  States  v. 
Johns,*  this  point  was  decided,  and  the  Court 
held,  that  it  was  necessary  to  prove  a  valid  policy. 
If,  then,  the  validity  of  the  policy  is  essential  to 
the  offence,  it  becomes  necessary  in  this  case  to 
show  a  legally  subsisting  corporation,  capable  of 
executing  a  valid  policy  of  insurance,  and  a  po*- 
licy  legally  executed.  On  the  first  point,  k 
might  be  contended  on  the  part  of  the  prosecu- 
tion, that  though  it  may  be  necessary  to  prove  a 
party  actually  contracting,  yet  that  proof  of  a 
corporation  de  facto  would  be  sufficient*  But, 
it  was  insisted,  a  corporation  exists  by  its  char- 
ter alone.  It  is  that  which  controls  its  opera- 
tions, and  settles  the  mode  and  extent  of  its 
obligations.  If  the  validity  of  the  policy  is  ne- 
cessary, it  is  surely  essential  to  show  that  the 

a  1  Taunt.  Rep.  95.  b  A  Dall  Rep.  412. 
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1826.    body  which  executes  it  was  legally  empowered 

^jfTlJ^' t0  ^°  8°>  an^  l^at  *^e  act  *tse^  was  performed 
r.        in  pursuance  of  those  powers.     This  question 

7*  was  so  decided  in  the  case  of  the  United  States 
v.  Johns.  It  was  insisted,  that  the  papers  given 
in  evidence  did  not  afford  evidence  of  these 
facts,  because  they  were  described  in  the  certifi- 
cate as  printed  papers,  whereas  they  are  partly 
written  ;  and  they  were  so  loosely  attached  to 
the  paper  to  which  the  seal  is  affixed  as  not  to 
afford  satisfactory  evidence  that  they  were  the 
f  papers  intended  to  be  verified.  If,  however,  the 
papers  should  be  deemed  sufficiently  authenti- 
cated, still  it  is  necessary,  in  order  to  show  a 
valid  policy,  to  exhibit  evidence  that  the  corpora- 
tion went  into  operation  according  to  the  terms 
of  its  charter/  It  was  also  insisted,  that  a  cor- 
potation  was  not  a  "  person,"  within  the  mean- 
ing of  the  act  of  Congress.  This  point  was 
raised  in  the  case  of  the  United  States  v.  Johns, 
but  not  decided.  It  appears,  however,  to  have 
been  determined  in  England,  in  the  case  of  the 
King  v.  Harrison} 

The  Attorney  General,  for  the  United  States, 
argued,  that  the  evidence  given  of  the  acts  of 
the  legislature  of  Massachusetts  incorporating 
the  Boston  Insurance  Company,  who  were  the 
underwriters  intended  to  be  prejudiced  by  the 

a  Henriquez  v.  The  Dutch  West  India  Company,  cited  in 
2  Lord  Raym.  1585.    4  Com.  Dig.  468.  note  a,  Am.  ed. 
b  l  Leach,  180.     2  East's  PL  Cro.  927.988. 
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felony,  was  sufficient  under  the  act  of  Congress  1826. 
of  the  26th  of  May,  1790,  c.  38.  [xl.]  prescri- 
bing the  manner  in  which  the  public  acts,  &c.  of 
each  State  shall  be  authenticated,  so  as  to  give 
them  full  faith  and  credit  in  every  other  State. 
All  that  the  statute  requires,  in  respect  to  legis- 
lative acts,  is,  that  the  seal  of  the  State  should 
be  affixed,  and  that  obviates  every  objection 
which  had  been  made  to  the  exemplification  in 
this  case. 

It  was  further  contended,  that  proof  that  the 
company  actually  carried  on  the  business  of  in- 
surance was  sufficient,  in  a  public  criminal  pro- 
secution, without  showing  that  they  were  legally 
authorized  to  transact  it.  It  was  immaterial 
whether  there  was  a  valid  policy  or  not.  The 
guilt  of  the  act  consists  in  the  act  itself,  and  the 
animus  with  which  it  was  committed.  It  was 
analogous  to  the  cases  of  forging  a  will,  where 
the  act  was  intended  to  defraud,  not  the  party 
whose  signature  is  forged,  but  third  persons,  and 
it  turns  out  the  testator  was  alive/  The  guilt 
in  such  cases  cannot  depend  upon  the  certainty 
that  the  party  would  have  the  benefit  of  the 
crime,  had  his  attempt  been  successful.     In  the 

• 

case  of  the  King  v.  Gillson,  the  objection  was 
not  to  the  proof  of  the  policy,  but  to  the  written 
endorsement  or  memorandum,  which  a  particular 
statute  had  specially  declared  inadmissible  in 
evidence  unless  stamped.  It  was,  on  its  face, 
inadmissible,  and  the  existence  of  the  insurance 

a  Hawk.  PI  Cro.  ch.  70.  s.  7.    2  Ea*tJ*  PI  Cro.  948. 


y 


4QB  CASES  IN  THE  SUPREME  COURT 

1826/  could  not,  therefore,  be  established.  As  to  the 
requisition  of  proof  that  the  conditions  of  the 
incorporating  act  had  been  complied  with,  it  was 
a  sufficient  answer  to  say,  that  the  party  was  es- 

* 

topped  from  denying  it,  by  receiving  a  policy  ex- 
ecuted by  the  company.  To  require  proof  of  a 
valid  contract  would  be  to  go  into  the  whole  case 
as  a  civil  action,  and  would  require  an  investiga- 
tion of  the  whole  law  of  insurance.  Whether 
the  term  "  person  or  persons,"  in  a  statute,  in- 
cludes such  artificial  persons  as  a  corporation, 
had  never  been  decided  in  this  country.  The 
supposed  authority  cited  in  the  negative/  was 
entitled  to  the  less  weight,  as  it  rested  merely  upon 
a  MS.  note  of  Mr.  Justice  Buller,  was  decided 
without  argument,  and  is  contrary  to  the  analogy 
of  the  law  which  regards  corporations  as  per- 
sons for  all  civil  purposes.  Lord  Coke,  in  com- 
menting on  the  statute  31  Eliz.  ch.  7.  concerning 
the  erection  of  cottages,  where  the  term  used  isr 
u  no  person  shall,"  &c.  says,  "  this  extends  as 
well  to  persons  politic  and  incorporate^  as  to 
natural  persons  whatsoever.*  The  other  autho- 
rities are  to  the  same  purpose,  and  consider  the 
term  persons  as  including  those  artificial  beings 
called  corporations,  as  well  as  natural  persons/ 


Mr.   Coxc,  for  the  prisoner,  in  reply,  stated, 

a  2  East's  Cro.  Law,  98^.     1  Leach,  215.  ^fefv- 

b  2  Inst.  736. 

c  I  Mod.  Rep.   164.     1    U 'nodes.  Rrp.   iy;».     i    B1.  Cnmm. 
AJ6. 
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that  in  order  to  determine  the  questions  in  the     1826. 
case,  it  was  important  to  consider  the  character  tJmj^ 
of  the  offence  created  by  the  statute,  and  charged        *• 
in  the  indictment.  me  y# 

In  ordinary  cases  of  crime,  the  act  charged 
is,  in  itself,  criminal ;  the  intent  to  commit  the 
offence  is  legally  inferred  from  the  act  itself.  In 
murder,  the  act  of  killing  draws  after  it  the  legal 
inference  of  the  malice  prepense ;  in  larceny, 
the  act  of  taking  the  property  of  another  proves 
the  animus  furandi,  and  so  in  other  instances. 
The  intent,  or  mental  design,  is,  in  all  these  in- 
stances, proved  by  the  act,  and  this  intent  is  co- 
extensive with  the  act  done.  In  the  present 
case,  however,  the  act  done  by  the  accused  is  in- 
nocent  and  legal  in  itself.  He  was  the  owner  of 
the  vessel — so  charged  in  the  indictment.  In  that 
character  he  might  destroy  his  own  property 
without  being  chargeable  with  any  evil  disposi- 
tion or  design.  The  simple  act  of  destruction 
is,  then,  evidence  of  no  criminality.  Whence, 
then,  does  the  criminality  arise  ?  From  the  in- 
tent to  prejudice  the  underwriter.  This  intent 
is  the  hidden  operation  of  the  mind,  legally  to 
be  inferred  from  certain  facts  positively  proved. 
Those  facts,  which  alone  can  warrant  this  infe- 
rence, are,  first,  that  such  a  person  exists  as  tho 
indictment  charges  that  he  designed  to  preju- 
dice ;  second,  that  such  person  was  in  the  situa- 
tion which  made  such  act  likely  to  prove  prejudi- 
cial. The  first,  therefore,  requires  that  such  a 
party  should  be  in  existence  ;  the  second,  that  his 
relation  should  be  proved  to  subsist. 
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1826.  It  is  essential,  then,  that  it  should  appear  in 
proof  that  there  was  such  a  corporation  as  the 
Boston  Insurance  Company,  because,  unless 
such  a  party  existed,  the  law  cannot  infer  the 
design  to  prejudice  it.  It  is  equally  essential, 
that  a  valid  policy  of  insurance  should  be  proved, 
because,  unless  that  party  was  placed  in  the 
situation  in  which  it  could  be  injured  by  the  de- 
struction of  the  vessel,  it  is  impossible  that  such 
a  design  can  be  inferred. 

These  circumstances,  then,  are  of  the  very 
essence  of  the  crime  charged,  and  must  be  esta- 
blished by  plenary  proof.  How,  then,  is  the  ex- 
istence of  the  corporation  to  be  proved  ?  In 
cases  in  which  it  is  a  plaintiff,  it  must  also  prove 
its  existence ;  and  this  is  to  be  done  by  the  pro- 
duction of  the  charter,  or  the  act  of  incorpora- 
tion.* It  cannot  be  pleaded  in  abatement  by  a 
defendant,  sued  by  a  corporation,  that  there  is 
no  such  corporation,  because,  as  that  fact  must 
be  necessarily  proved  as  part  of  the  title,  it  is  in- 
cluded in  the  general  issue.  In  the  case  of  the 
United  States  v.  Johns,6  (more  fully,  as  to  this 
point,  reported  in  a  MS.  statement  of  the  case 
by  Mr.  Justice  Washington,)  on  an  indictment 
under  this  act  of  Congress,  proof  of  the  act  of 
incorporation  was  required  and  produced. 

That  there  should  be  a  valid  and  subsisting 
policy  is  equally  essential.  Unless  there  was 
such  a  policy,  covering  the  identical  property, 
upon  the  very  voyage  in  which  the  vessel  was  en- 

a  2  Lord  Rat/m.  153:>.  b  4  DalL  Rep.  412. 
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gaged,  coverfhg  such  a  risk,  and  known  to  the     1826. 
accused,  the  law  cannot  intend  that  he  designed  mjj^u^' 
to  prejudice  the  underwriter.     The  rule  of  law        ▼. 
is,  that  if  every  fact  laid  in  the  indictment  may      mc  y'  ' 
be  true,  and  yet  the  accused  may  be  innocent  of 
any  offence,  the  indictment  is  defective."    If  es- 
sential to  lay  it  in  the  indictment,  it  is  equally 
essential  to  establish  it  by  testimony.     Unless, 
therefore,  it  be  proved,  that  there  was  a  valid 
policy,  there  could  be  no  underwriter  who  could 
be  injured.     There  might  be  a  policy  covering, 
the  vessel  against  capture  by  the  enemy,  against 
destruction  by  fire,  upon  a  different  voyage  from 
that  which  the  vessel  was  pursuing.     Under  such 
circumstances,  the  law  would  not  infer  the  inten- 
tion to  prejudice  the  underwriter.     The  case  of 
the  King  v.   Gillsonf  appears  decisive  of  this 
question,  so  far  as  its  authority  is  recognised. 
And,  in  the  case  of  the  United  States  v.  Johns, 
the  Court  held,  it  was  essential  to  prove  a  valid 
subsisting  policy. 

As  to  the  supposed  analogous  cases  of  forgery 
cited  on  the  part  of  the  prosecution,  all  cases  of 
forgery  necessarily  imply,  that  the  instruments 
are  in  themselves  invalid;  that  they  are  false  in 
reality  is  of  the  essence  of  the  crime,  which  con- 
sists in  the  representation  of  such  void  instru- 
ments to  be  valid,  with  intent  to  deceive  some- 
body. Such  deception  is  practised  upon  third 
persons,  not  upon  those  whose  names  are  forged. 
Were  a  man  indicted  for  representing  a  forged 

a  Dough  Rep.  153.  b  1  Taunt.  Rep.  93. 
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1826.  will  to  be  a  genuine  one,  with  intent  to  defraud  a 
s^"n^T'  Person  shown  to  be  dead,  or  never  to  have  been 
▼.  in  rerum  natura,  it  might  bear  upon  the  former 
Amed7'  point  raised  in  this  case.  Upon  this  point  they 
can  have  no  bearing  whatever.  Unless  the  in- 
strument charged  to  be  forged  is  proved  to  be 
false,  there  can  be  no  conviction  for  forgery. 
Unless,  in  this  case,  the  policy  is  proved  to  be 
valid,  we  insist  the  same  conclusion  follows. 
The  essence  of  that  crime  is  the  representation 
of  a  false  instrument  to  he  a  genuine  one  ;  the 
gist  of  the  offence  here  is,  that  a  party  was  in 
such  a  predicament  that  he  might  be  injured  by 
the  act  of  the  prisoner,  and,  consequently,  that 
the  policy  was  a  valid  one.  The  deception  in 
that  case  might  be  equally  successful,  and,  there- 
fore, equally  injurious,  whether  the  bill  purport- 
ed to  be  made  by  a  dead  man  or  by  a  living  one, 
whether  the  person  who  purported  to  be  the 
drawer  of  a  bill  of  exchange,  was  in  existence  or 
not ;  and,  therefore,  that  circumstance  could 
make  no  difference.  In  this  case,  no  person 
could  be  injured  unless  there  was  a  valid  policy 
of  insurance,  and,  therefore,  the  proof  of  such 
policy  is  essential.  If  it  be  essential  that  a  valid 
policy  should  be  proved,  (which,  in  itself,  includes 
the  proof  of  a  legally  subsisting  corporation,)  in 
what  manner,  and  by  what  species  of  evidence, 
is  this  to  be  made  out  ?  By  producing  the  act  of 
incorporation  or  charter.  Was,  then,  the  exem- 
plification of  the  acts  of  the  Massachusetts  le- 
gislature, in  this  case,  sufficient  ?  The  statute 
of  Congress  directs,  that  the  legislative  acts  of 
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the  several  States  should  be  proved  by  the  an-  1826. 
nexation  of  the  great  seal.  But  this  provision  ^SjTu^ 
was  merely  in  affirmance  of  the  oommon  law,  v. 
and  was  not  designed  to  dispense  w  uh  any  of  m  7# 
the  rules  of  the  common  law.  The  seal  of  the 
State  proves  itself,  and  may  also  prove  the  truth 
of  the  certificate  which  it  purports  to  sanction, 
but  that  certificate  ought  to  show,  in  its  terms, 
that  it  was  affixed  by  some  one  having  authority 
to  affix  it.  These  papers  are,  evidently,  from 
the  face  of  them,  torn  from  some  printed  book, 
full  of  erasures  and  interlineations  not  enume- 
rated in  the  certificate.  These  printed  papers 
are  not  connected  directly  with  the  seal.  The 
seal  is  on  a  distinct  piece  of  white  paper,  and  by 
a  single  thread  these  pretended  acts  of  the  legis- 
lature are  connected  witli  that.  Some  essential 
parts  are  again  connected  with  those  through 
which  the  thread  passes  by  wafers.  Does  the 
seal  prove  these?  Jf  a  thread  or  wafer  were 
now  to  be  used  to  connect  either,  or  any  of  these 
sheets,  with  a  newspaper,  it  would  be  equally  well 
authenticated.  These  acts  are  not  fully  given. 
They  do  not  include  the  evidence  of  enactment, 
nor  do  they  contain  the  attestation  of  those  offi- 
cers whose  signatures  are  essential.  These  are 
constituent  parts  of  every  legislative  act.  They 
are  all  upon  the  original  rolls.  The  evidence 
offered  is,  then,  merely  of  extracts,  or  parts  of 
the  acts,  not  entire  copies. 

It  is  not  only  essential  that  the  act  should  be 
exhibited,  but  it  should  also  be  proved  that  the 
Company  went  into  existence,  and  continued- to 
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1826.  subsist.  The  grant  of  the  charter  must  be  ac- 
cepted by  the  voluntary  consent  of  those  whom 
it  designed  to  incorporate,  otherwise  it  will  be 
void/  The  corporation  might  also  have  become 
extinct, — it  may  have  been  dissolved, — the  char- 
ter may  have  been  forfeited. 

As  to  the  question  whether  a  corporation  is  a 
person,  within  the  meaning  of  the  act  of  Con- 
gress, the  case  from  Leach  and  East  is  the  only 
case  which  has  been  referred  to,  in  which  the 
question  has  occurred  in  a  criminal  prosecution. 
It  has  been  suggested,  that  it  is  doubtful  whether 
such  a  question  was,  in  fact,  decided.  East 
states  it  positively ;  in  the  last  edition  of  Leach, 
the  assertion  is  reiterated,  and  it  is  sanctioned  by 
the  last  editor  of  Comytfs  Digest,  and  other 
authorities.6 

March  lc/A.     Mr.  Justice  Story  delivered  the  opinion   of 
the  Court. 

The  first  question  for  consideration  is,  whether 
the  evidence  of  the  act  of  incorporation  of  the 
Boston  Insurance  Company,  disclosed  upon  the 
record,  was  admissible  as  a  sufficient  verification 
thereof.  It  is  matter  of  most  serious  regret, 
than  an  exemplification  so  loose  and  irregular, 
should  have  been  permitted  to  have  found  its 
way  into  any  Court  of  justice.  As  it  has,  it  is 
our  duty  to  decide  upon  its  legal  sufficiency.     It 

a  4  Com.  Dig.  468.  Note  (a)  Am.  ed. 

6  4  Com.  Dig.  Note  (t).   Russell  on  Crimes,  M9"». 
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is  under  the  seal  of  the  State,  and  verified  by  the     1826. 
signature  of  its  Secretary.  ThTu^ 

It  is  said  that  this  is  not  enough,  and  that  it        ▼. 
ought  to  be  shown,  that  the  Secretary  had  autho-    tv™^  f 
rity  to  do  such  acts.     This  objection  must  be  de- lhe  acl  .of  *«- 

.  corporation 

cided  by  an  examination  of  the  act  of  Congress  sufficient, 
of  the  26th  of  May,  1 790,  prescribing  the  mode 
in  which  the  public  acts,  records,  and  judicial 
proceedings  of  each  State,  shall  be  authenticated, 
so  as  to  take  effect  in  every  other  State.  That 
act  provides,  "  that  the  acts  of  the  legislatures 
of  the  several  States,  shall  be  authenticated  by 
having  the  seal  of  their  respective  States  affixed 
thereto."  No  other  or  further  formality  is  re- 
quired ;  and  the  seal  itself  is  supposed  to  import 
absolute  verity.  The  annexation  must,  in  the 
absence  of  all  contrary  evidence,  always  be  pre- 
sumed to  be  by  a  person  having  the  custody 
thereof,  and  competent  authority  to  do  the  act. 
We  know,  in  point  of  fact,  that  the  constitution 
of  Massachusetts  has  declared,  "  that  the  re- 
cords of  the  Commonwealth  shall  be  kept  in  the 
office  of  the  Secretary."  But  our  opinion  pro- 
ceeds upon  the  ground,  that  the  act  of  Congress 
requires  no  other  authentication  than  the  seal 
of  the  State. 

The  other  objections  to  the  exemplification 
are,  that  the  acts  are  printed  copies,  with  era- 
sures and  written  interlineations,  not  so  annexed 
as  to  afford  perfect  certainty  that  they  are  the 
identical  copies  to  which  the  Secretary's  certi- 
ficate was  originally  annexed.  We  think  these 
objections  cannot  be  maintained  in  point  of  law. 
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The  copies  must  be  presumed  to  be  the  original 
copies,  in  the  same  state  in  which  they  were  ori- 
ginally annexed.  Any  subsequent  alteration  or 
subtraction  would  be  a  public  crime  of  high  enor- 
mity ;  and  the  commission  of  a  crime  is  not  to 
be  presumed.  The  certificate  of  the  Secretary, 
taken  together,  shows  that  he  did  not  mean  to 
gtate  that  the  printed  copies  had  not  been  varied 
by  writing,  so  as  to  be  true  copies,  for  he  adds  the 
phrase,  they  are  now  true  copies  of  the  original 
acts.  The  original  print  is  still  visible  -through- 
out, and  the  alterations  in  writing  are  mere  ver- 
bal alterations,  not  in  the  slightest  degree  vary- 
ing the  sense  or  effect  of  any  single  clause  in 
which  they  occur ;  and,  to  afford  additional  proof 
of  identity,  the  Secretary  has  on  each  copy  an- 
nexed his  own  signature,  with  an  attestation 
of  its  being  a  true  copy.  There  is,  therefore, 
no  presumption,  from  tlje  face  of  the  papers,  or 
otherwise,  of  any  alteration  or  addition  since 
the  seal  of  the  State  was  annexed.  The  annexa- 
tion of  the  usual  attestation  of  the  enactment 
and  signatures  to  the  acts  was  not  necessary. 
It  is  sufficient  that  their  existence  and  time  of 
legal  enactment  is  shown. 

Our  opinion,  therefore,  upon  this  question  is, 
that  the  papers  were  properly  admitted  in  evi- 
dence. 

The  next  question  is,  whether  before  the 
policy  of  insurance,  underwritten  by  the  Boston 
Insurance  Company,  could  be  given  in  evidence, 
it  was  necessary  to  prove  that  the  subscription  to 
the  stock,  and  the  payment  of  such  subscription 
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as  required  by  the  act  of  incorporation  had  been     1826* 
made.     In  our  opinion, it  was  not.     This  is  not  VmT^u^ 
the  case  where  a  suit  is  brought  by  the  corporation        t.  * 
to  enforce  its  rights,  where,  if  the  fact  of  its  le-    *™e*r' 

°  7  Not    ncces~ 

gal  existence  is  put  in  controversy  upon  the  issue,  ****  to^°VB 

the  corporation  may  be  called  upon  to  establish  °ntbe  p&rt  of 
*  mi  i»  ty      .  -•     the  corpora- 

its  existence.     The  case  of  Henrtques  and  ronton,  with  the 

Mouses  v.  The  Dutch  Went  India  Company,  ch^er.0  i £ 
cited  in  2  Lord  Raym.  1535.  as  decided  be- "c^uffiS" 
fore  Lord  King,  whatever  maybe  its  authority, 
was  of  that  sort,  and,  therefore,  carries  with  it  an 
obvious  distinction  ;  nor  is  this  the  case  of  a  quo 
warranto,  where  the  government  calls  upon  the 
company  to  (establish  its  legal  corporate  powers 
and  organization.  The  case  here  is  of  a  public 
prosecution  for  a  crime,  where  the  corporation 
is  no  party,  and  is  merely  collaterally  introduced 
as  being  intended  to  be  prejudiced  by  the  com- 
mission of  the  crime.  Under  such  circumstances, 
we  think,  nothing  more  was  necessary  for  the  go- 
vernment to  prove,  than  that  the  company  was  de 
facto  organized,  and  acting  as  an  insurance  compa- 
ny and  corporation.  The  very  procurement  of  a  po- 
licy by  the  prisoner,  to  be  executed  by  the  compa- 
ny, was  of  itself  prima  fade  evidence  for  such  a 
purpose.  In  cases  of  the  murder  of  officers,  it  is 
not  necessary  to  prove  that  they  are  officers  by 
producing  their  commissions.  It  is  sufficient  to 
show  that  they  act  de  facto  as  such.  In  cases  of 
piracy,  it  has  been  held  sufficient  to  establish  the 
proprietary  title  to  the  ship  by  evidence  of  ac- 
tual possession  of  the  party  claiming  to  be  owner. 

Vol.  XI.  52 
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1826*     These  are  analogous  cases,  and  furnish  strong 
)pr¥^t  Blostrations  of  the  genera)  principle. 

▼.  The  same  answer  may  be  given  to  another  ob- 

Amtdf'  jection,  and  that  is,  that  the  poKcy  ought  to  have 
£^2f£^been  proved  to  be  executed  by  the  authority  of 
}|2^b2ft^J|J  the  company,  in  such  manner  as  to  be  binding  otl 
*  ^  */b5£  tliem.  The  actual  execution  of  the  policy  by  the 
wficie»t.  known  officers  of  the  company  de  facto,  in  suffi- 
cient. 
Question  upon     The  next  question  arises  upon  the  instruction 

the       instruc-  ^  r  •    i        •        « 

uom  of  the  of  the  Court,  "  that  it  was  not  material  whether 

Court    to    the   ,  .  .  .    . 

jury.  the  company  was  incorporated  or  not ;  and  it 

was  not  material  whether  the  policy  were  valid  in 
law  or  not ;  that  the  prisoner's  guilt  did  not  de- 
pend upon  the  legal  obligation  of  the  policy ; 
but  upon  the  question  whether  he  had  wilfully 
and  corruptly  cast  away  the  vessel,  as  charged  in 
the  indictment,  with  intent  to  injure  the  actual 
underwriters."  We  think  this  opinion  correct. 
The  act  of  Congress  of  the  26th  of  March,  1801, 
ch.  40.  on  which  this  indictment  is  framed,  de- 
clares, "  that  if  any  person  shall,  on  the  high 
seas,  wilfully  and  corruptly  cast  away,  &c.  any 
ship  or  vessel,  of  which  he  is  owner,  &c.  with 
intent  or  design  to  prejudice  any  person  or  per- 
sons that  hath  underwritten,  or  shall  under- 
write, any  policy  or  policies  of  insurance  there- 
on, &c.  the  person  or  persons  offending  therein, 
&c.  &c.  shall  suffer  death.  The  law  punishes 
the  act  when  done  with  an  intent  to  prejudice ; 
it  does  not  require  that  there  should  be  an  actual 
prejudice.  The  prejudice  intended  is  to  be  to  a 
person  who  has  underwritten,  or  shall  under- 
write, a  policy  thereon,  which,  for  aught  the  pri- 
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soiier  knows,  is  valid;  and  does  not  prescribe     1328. 
that  the  policy  should  be  valid,  so  that  a  recovery  ^^y^ 
could  be  bad  thereon.    It  points  to  the  intended        *• 
prejudice  of  an  underwriter  de  facto.    The  case  7' 

of  the  King  v.  Gillson,  (I  Taunt.  Rep.  95. 
2  Leach,  1007.)  did  not  turn  upon  this  point. 
That  was  an  indictment  for  maliciously  setting 
fire  to  a  house,  with  intent  to  defraud  the  London 
Assurance  Company  of  houses  and  goods  from 
fire;  It  was  necessary  to  prove  that  the  house- 
hold goods  in  the  house  had  been  actually  in- 
sured for  the  prisoner  by  the  company.  A  policy 
had  been  executed  by  the  company,  on  these 
goods,  in  another  house,  and  subsequently,  upon 
.the  removal  of  the  prisoner  to  the  house  set  on 
fire,  a  memorandum  was  endorsed  on  the  policy, 
agreeing  that  the  removal  of  the  goods  should 
fee  allowed.  This  fl&emoraudum  was  unstamped, 
and  by  statute  was  not  admissible  in  evidence. 
Six  Judges  against  jive  held  the  evidence  inad- 
missible, upon  the  ground  that  the  prohibition 
was  intended  to  be  universal.  The  existence, 
therefore,  of  the  insurance  itself,  could  not  be 
established.  If  there  had  been  proof  that  the 
policy  was  executed,  the  question  might  have 
•arisen,  whether  it  was  necessary  further  to  prove 
Ms  tegal  validity  in  all  other  respects.  The  ar- 
gtufteat  at  the  bar,  *lrawn  from  the  known  law  as 
4?  forgeries,  is,  we  think,  pertinent.  In  those 
<5%$es,  when  they  depend  on  the  common  law, 
actual  prejudice  is  not  necessary  to  be  proved ; 
and,  of  course,  the  validity  of  the  instrument  is 
entirely  waived. 
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1826.         Another  question,  not  raised  in  the  Court  be- 

^^VT^  low,  has  been  argued  here,  and  upon  which,  as  it 

v.        is  vita)  to  the  prosecution,  we  feel  ourselves  call- 

J*     ed  upon  to  express  an  opinion.     It  is,  that  a  cor- 

The  term  per-  poration  is  not  a  person  within  the  meaning  of 

ton  or  person*,  *  * 

in  thC  act  of  the  act  of  Congress.     If  there  had  been  any  set- 
tend*  to  cor-  tied  course  of  decisions  on  this  subject,  in  crimi- 

porationt  and        .  i         1  i  •    i        •  *• 

bodies  politic,  nal  cases,  we  shpuld  certainly,  in  a  prosecution 
of  this  nature,  yield  to  such  a  construction  of  the 
act.  But  there  is  no  such  course  of  decisions. 
The  mischief  intended  to  be  reached  by  the  sta- 
tute is  the  same,  whether  it  respects  private  or 
corporate  persons.  That  corporations  are,  in 
law,  for  civil  purposes,  deemed  persons,  is  un- 
questionable. And  the  citation  from  2  Inst. 
736.  establishes,  that  they  are  so  deemed 
within  the  purview  of  penal  statutes.  Lord 
Coke,  there,  in  commenting  on  the  statute  of 
31  Eliz.  ch.  7.  respecting  the  erection  of  cot- 
tages, where  the  word  used  is,  "  no  person  shall," 
&c.  says,  "  this  extends  as  well  to  persons  poli- 
tic and  incorporate,  as  to  natural  persons  what- 
soever." In  the  case  of  the  King  v.  Harrison, 
(1  Leach,  180.  2  East's  PI  Cro.  927.  988.)  it 
may,  perhaps,  be  matter  of  some  doubt,  whether 
the  point  was  actually  decided  by  the  Court.  But, 
if  it  was,  it  mainly  rested  upon  a  peculiarity  of 
construction  which  grew  out  of  the  statute  of  31 
Geo.  II.  ch.  22.  s.  78.  which  professed  to  cure 
doubts  of  the  meaning  of  these  words  in  other 
antecedent  statutes  upon  similar  subjects,  leaving 
that  on  which  the  indictment  was  framed  un- 
touched.    Finding,    therefore,    no   authoritv  at 
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common  law,  which  overthrows  the  doctrine  of    1828. 


[Practice.]  » 

The  Antelope.    The   Vice   Consuls  of  Spain 

and  Portugal,  Libellants. 

Explanation  of  the  former  decree  of  the  Court  In  the  same  cause, 

ante,  Vol.  X.  p.  66. 

Certificate.    A  mandate  having  issued  to 
%he  Circuit  Court  for  the  District  of  Georgia,  to 


■    L     » 

■      • 


Lord  Coke,  we  do  not  think  that  we  are  entitled  t^amm**. 
to  engraft  any  such  constructive  exception  upon 
the  text  of  the  statute. 

Upon  the  whole,  it  is  to  be  certified  to  the 
Circuit  Court  of  Virginia,  that  the  decisions  of 
that  Court,  upon  the  points  of  law  arising  at  the 
trial,  were  correctly  decided. 

Certificate.  This  cause  came  on  to  be 
heard  on  the  certificate  of  division  of  opinions 
of  the  Judges  of  *the  Circuit  Court,  &c.  On 
consideration  whereof,  it  is  adjudged  by  the 
Court,  that  it  be  certified  to  the  said  Circuit 
Court,  that  the  points  of  law  ruled  by  the  said 
Circuit  Court  at  the  trial  of  the  cause,  and  upon 
which  the  same  Court,  upon  a  motion  for  a  new 
trial,  were  divided  in  opinion,  were,  in  all  re- 
spects, correctly  decided  by  the  said  Court  at  the 
said  trial. 
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1826.  carry  into  execution  the  decree  of  this  Court 
pronounced  at  the  February  term,  1825,  to  delir 
Ter  certain  Africans,  in  the  said  decree  mention- 
*$*&££*  ed>  t°  the  Spanish  consul  for  Spanish  claimants, 
and  the  Judges  of  that  Court  having  been  divided 
in  opinion  respecting  the  mode  of  designating 
the  said  slaves  so  to  be  delivered,  and  separating 
them  from  others  to  be  delivered  to  the  United 
States,  whether  the  same  should  be  made  by  lot, 
or  upon  proof  on  the  part  of  the  Spanish  claim- 
ant, it  is  ordered  to  be  certified  to  the  aaid  Cir- 
cuit Court  of  Georgia,  that  in  executing  the  said 
mandate,  the  Africans  to  be  delivered  must  be 
designated  by  proof  made  to  the  satisfaction  of 
that  Court. 


[Practice. j 

Williams,  Plaintiff  in  Error, 

against 
The  President,  Directors,  and  Company  of 
thb  Bank  of  the  United  States,  Defendants 
in  Error. 

Where  there  is  a  joint  judgment  against  several  defendants,  and  one 
only  sues  out  the  writ  of  error  without  joining  the  others,  it  is  irre- 
gular ;  but  if  the  others  refuse  to  join  in  it,  quait,  whether  the  plain- 
tiff may  not  have  summons  and  severance  ? 

March  m.       IN  this  case,  in  which  Mr.  Wright  was  for  the 
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plaintiff  in  error,  and  Mr.  Webster,  for  the  de-    1826. 
fendants : 

•  If  r*  Chief  Justice  Marshall  stated,  that  the 
wril  of  error  must  be  dismissed,  it  having  issued 
irregularly.  The  judgment  in  the  Circuit  Court 
of  Ohio  was  a  joint  judgment,  upon  a  joint  ac- 
tion for  money  lent,  against  three  defendants j 
and  the  writ  of  error  was  sued  out  by  one  of  the 
defendants,  in  his  own  name  only,  without  joining 
the  others*  The  Court  was  of  opinion,  that  the 
writ  of  error  ought  to  have  been  in  the  name  of 
the  three ;  and  if  the  others  should  refuse  to  join 
in  it,  that  it  would  deserve  consideration  whether 
the  present  plaintiff  might  not  have  summons 
and  severance. 

Writ  of  error  dismissed. 


[Practice.] 

Barnes  and  Others  against  Williams. 

Where,  in  a  special  verdict,  the  essential  facts  are  not  distinctly  found 
by  the  jury,  although  there  is  sufficient  evidence  to  establish  them, 
this  Court  will  not  render  a  judgment  upon  such  an  imperfect 
special  verdict,  but  will  remand  the  cause  to  the  Court  below,  with 
directions  to  award  a  venire  facias  de  novo. 

THIS  case  was  argued  by  Mr.  Wickliffe  and    Feb.  gm 
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1826.    Mr.  Talbot,  for  the  plaintiffs,  and  by  Mr.  White 


Barnes 
William*. 


and  Mr.  Isaacks,  for  the  defendant. 


Mr.  Chief  Justice  Marshall  stated,  that,  upoil 
Feb.  7th.  inspecting  the  record,  it  had  been  discovered, 
that  the  special  verdict  found  in  the  case  was  too 
imperfect  to  enable  the  Court  to  render  a  judg- 
ment upon  it.  The  claim  of  the  plaintiffs  being 
founded  upon  a  bequest  of  certain  slaves,  it  was. 
essential  to  a  recovery  at  law,  that  the  assent  of 
the  executor  to  the  legacy  should  be  proved. 
Although,  in  the  opinion  of  the  Court,  there  was 
sufficient  evidence  in  the  special  verdict  from 
which  the  jury  might  have  found  the  fact,  jet 
they  have,  not  found  it,  and  the  Court  could  not, 
upon  a  special  verdict,  intend  it.  The  special 
verdict  was  defective  in  stating  the  evidence  of 
the  fact,  instead  of  the  fact  itself.  It  was  impos- 
sible, therefore,  that  a  judgment  could  be  pro- 
nounced for  the  plaintiff.  So,  as  to  the  defend- 
ant's defence  under  the  statute  of  limitations, 
the  special  verdict  did  not  find  any  facts  by  which 
the  Court  could  ascertain  at  what  time  the  right 
of  action  accrued.  It  was  not  stated  that  the 
plaintiff  and  defendant  were  ever  resident  in  the 
same  State  at  the  same  time.  Although  it  was 
found,  that  E.  D.  Barnes,  one  of  the  plaintiffs, 
came  into  the  State  of  Tennessee  after  be  ar- 
rived at  the  age  of  twenty-one  years,  and  more 
than  three  years  before  the  suit  was  brought,  yet 
it  was  not  found,  that  during  any  part  of  that 
time,  the  defendant,  Williams,  was  resident  in 
that  State.     The  case  was,  therefore,  too  imper- 
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fectly  stated  to  enable  the  Court  to  decide  the    1826. 
questions  upon  which  the  opinions  of  the  Judges  ^hTlTs^ 
of  the   Circuit  Court    were  opposed,  and  the        v. 
cause  was  remanded  to  that  Court,  with  direc-       e  y* 
tions  to  award  a  venire  facias  de  novo. 


[Construction  op  Statute.] 


rn 


The  United  States  v.  Kelly  and  Others. 

Although  the  Crimes  Act  of  1790,  c.  36.  [ii.]  s.  12.  does  not  define 
the  offence  of  endeavouring  to  make  a  revolt,  it  is  competent  for 
the  Court  to  give  a  judicial  definition  of  it. 

The  offence  consists  in  the  endeavour  of  the  crew  of  a  vessel,  or  any 
one  or  more  of  them,  to  overthrow  the  legitimate  authority  of  the 
commander,  with  intent  to  remove  him  from  his  command,  or 
against  his  will  to  take  possession  of  the  vessel  by  assuming  the 
government  and  navigation  of  her,  or  by  transferring  their  obe- 
dience from  the  lawful  commander  to  some  other  person. 

THE  defendants,  Kelly  and  others,  were  in- 
dicted in  the  Circuit  Court  for  the  District  of 
Pennsylvania,  for  that  the  defendants,  on  the 
24th  of  December,  1824,  being  seamen  on  board 
a  merchant  vessel  of  the  United  States,  called 
the  Lancaster,  on  the  high  seas,  feloniously  en- 
deavoured to  make  a  revolt  in  the  said  vessel, 
contrary  to  the  act  of  Congress  of  the  30th  of 
April,  1790,  c.  36.  [ix.]  s.  12.  The  defendants 
were  found  guilty,  and  moved  the  Court  in  arrest 

Vol,  XI.  53 


418  CASES  IN  THE  SUPREME  COURT 

1826.    of  judgment,  upon  the  ground*  "  that  the  act  of 
"^HTXT^  Congress  does  not  define  the  offence  of  endea- 

The  U.  S.  e 

▼.  youring  to  make  a  revolt,  and  that  it  was  not 
Ke,,y'  competent  to  the  Court  to  give  a  judicial  defini- 
tion of  a  crime  heretofore  unknown."  The  opi- 
nions of  the  Judges  of  the  Court  below  being 
divided  upon  this  motion,  the  case  was  certified 
to  this  Court  for  determination. 

March  9ft.  The  cause  was  submitted  without  argument 
by  the  Attorney  General  for  the  United  States, 
no  counsel  appearing  for  the  prisoners* 

March  ioft.      Mr.  Justice  Washington  delivered  the  opinion 
of  the  Court. 

This  case  comes  before  the  Court  upon  a  cer- 
tificate of  a  division  of  opinion  of  the  Judges  of  the 
Circuit  Court  for  the  eastern  district  of  Pennsylva- 
nia, upon  the  following  point  assigned  by  the  de- 
fendants as  a  reason  in  arrest  of  judgment,  viz. 
"  that  the  act  of  Congress  does  not  define  the  of- 
fence of  endeavouring  to  make  a  revolt,  and  it  is 
not  competent  to  the  Court  to  give  a  judicial  defi- 
nition of  an  offence  heretofore  unknown." 

This  Court  is  of  opinion,  that  although  the 
act  of  Congress  does  not  define  this  offence,  it 
is,  nevertheless,  competent  to  the  Court  to  give 
a  judicial  definition  of  it.  We  think,  that  the 
offence  consists  in  the  endeavour  of  the  crew  of 
a  vessel,  or  any  one  or  more  of  them,  to  over- 
throw the  legitimate  authority  of  her  comman- 
der, with  intent  to  remove  hiin  from  his  com- 
mand, or  against  his  will  to  take  possession  of 
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the  vessel  by  assuming  the  government  and  navi-     1826. 

gation  of  her,  or  by  transferring  their  obedience  ThTu^ 

from  the  lawful  commander  to  some  other  per-  m  ▼- 
son. 


Tappan. 


Certificate  accordingly. 


XT 


[Construction  or  Statute.] 

The  United  States  against  Tappan  and  Others. 

The  words  "  true  value/'  in  the  11th  section  of  the  duty  act  of  the 
SOth  of  April,  1816,  c.  961.  mean  the  actual  eoef  of  the  goods  to 
the  importer  at  the  place  from  which  they  were  imported,  and  njft 
the  current  market  value  of  the  goods  at  such  place* 

{f  the  Collector,  in  fact,  suspects  that  the  goods  are  invoiced  below 
the  current  market  value  thereof,  at  the  place  from  which  they 
frtre  imported,  but  does  not  suspect  that  they  were  invoiced  below 

.    the  krut  and  actual  cast  thereof  to  the  importer,  the  Collector  .baji 

.    no  right  to  direct  an  appraisement. 

But,  whenever,  in  the  opinion  of  the  Collector,  there  is  just  ground 
to  suspect  that  the  invoke  does  not  truly  state  the  actual  coat  of  the 
gpodj*  he  may  direct  the  appraisement,  and  is  not  bound  to  dis- 
close the  grounds  upon  which  he  forms  that  opinion,  whether  it  is 
formed  from  his  knowledge  or  information  of  the  current  market 
price  of  the  goods,  or  other  circumstances  affording  grounds  to 

.  #usnecl  the  invoice  to  be  fraudulent. 

TJIIS  cause  was  argued  by  the  Attorney  Ge-  Marchnh. 
neral  and  Mr.  Blake,  for  the  plaintiffs,  and  by 
Mr.  Webster,  for  the  defendant* 

Mr.  Justice  Thompson  delivered  the  opinipn  Marchisih. 
of  the  Court. 


CASES  IN  THE  SUPREME  COURT 

1836.        This  is  an  action  of  debt  upon  a  duty  bond, 
tJZu^'  under  the  act  of  the  20th  of  April,  1818.     Upon 
▼.        the  trial  of  the  cause  in  the  Circuit  Court  of 
^lpwl*    Massachusetts,  the  following  questions  arose  : 

1.  Whether  the  words  "  true  value"  in  the 
11th  section  of  the  act  of  the  20th  of  April, 
1818,  meant  the  current  market  value  of  such 
goods  at  the  place  from  which  they  were  import- 
ed, or  the  true  and  actual  cost  thereof  to  the 
importer  at  such  place. 

2.  Whether,  if  the  Collector  did,  in  fact,  sus- 
pect that  the  goods  were  invoiced  below  the  cur- 
rent market  value  thereof,  at  the  place  from 
which  they  were  imported,  but  did  not  suspect 
that  they  were  invoiced  below  the  true  and  ac- 
tual cost  thereof  to  the  importer,  the  Collector 
had  a  right  to  direct  an  appraisement. 

3.  Whether,  if,  in  the  opinion  of  the  Collec- 
tor, there  was  just  ground  to  suspect  that  the 
goods  were  invoiced  below  the  current  market 
value  of  the  same,  at  the  place  from  whence 
they  were  imported,  then  the  said  Collector  had 
a  right  to  direct  the  same  to  be  appraised  in  the 
manner  prescribed  in  the  11th  section  of  the  be- 
forementioned  act  of  Congress. 

Upon  which  questions  the  Judges  of  the  Cir- 
cuit Court  were  opposed  in  opinion,  and  they  are 
brought  up  to  this  Court  for  decision. 
The  words     It  seemed  to  be  admitted  on  the  argument  at 
inthe'iithsec-the  bar,  that  the  answers  to  these  questions  would 

lion  of  the  act  j  i   •  .  •/•  ^         A«       1 

of  1818,  im- depend  in  a  great  measure,  if  not  entirely,  upon 
tofiig^JSvai a  more  general  inquiry  with  respect  to  the  basis 
cmf'  on  which  the  ad  valorem  rate  of  duties  is  to  be 
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estimated  ;  whether  upon  the  actual  cost  of  the  1826. 
goods,  or  the  current  market  value  thereof,  at  the  Sf'u^a' 
place  from  which  they  were  imported.  That,  ▼. 
prior  to  the  act  of  1818,  ad  valotem  duties  were  aPPmn- 
to  he  estimated  upon  the  actual  cost  of  the 
good 8,  cannot  admit  of  a  doubt.  In  one  of  the 
earliest  acts  of  Congress  passed  on  this  subject 
in  the  year  1789,  (2  L.  U.  S.  22.)  this  was  as- 
sumed as  the  basis.  The  act  declares,  that  the 
ad  valorem  rates  of  duty  upon  goods,  wares,  and 
merchandise,  at  the  place  of  importation,  shall 
be  estimated  by  adding  twenty  per  cent,  to  the 
actual  cos*  thereof,  if  imported  from  the  Cape  of 
Good  Hope,  or  from  any  place  beyond  the  same, 
and  ten  per  cent,  on  the  actual  cost  thereof :,  if 
imported  from  any  other  place  or  country,  exclu- 
sive of  charges.  In  the  act  passed  but  a  few 
days  before  (2  L.  U.  8.  5.)  after  the  enumera- 
tion of  certain  articles  subject  to  an  ad  valorem 
duty,  it  is  declared,  "  that  on  all  other  goods, 
Wares,  and  merchandise,  five  per  cent,  on  the  va- 
lue thereof  at  the  time  and  place  of  importation,9' 
shall  be  laid.  The  word  value,  as  here  used, 
cannot  be  understood  in  any  other  sense  than 
the  words  actual  cost,  in  the  act  passed  only 
twenty-seven  days  after.  It  would  be  unreason- 
able to  suppose  that,, in  the  former  act,  market 
value  was  established  as  the  basis,  and  in  the 
latter  a  new  rule  introduced  under  the  terms  ac- 
tual cost ,  with  a  view  to  any  change  of  the  basis. 
It  is  more  reasonable  to  suppose,  that  value  and 
actual  cost,  were  intended  to  import  the  same 
meaning.    And,  in  other  parts  of  the  laws  on 
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1826.  this  subject,  where  these  terms  are  used  in 
~Tij^  reference  to  the  rule  by  which  the  duties  are 
v.  to  be  estimated,  they  are  to  be  taken  in  the 
^**|L  same  sense,  and  to  be  understood  as  a  va- 
ried mode  of  conveying  the  same  idea.  (2  L. 
U.  8.  22.  3  vol.  ed.  185.)  In  the  act  of 
1799,  the  same  basis,  actual  cost,  is  expressly 
adopted  as  the  rule  by  which  ad  valorem  duties 
are  to  be  estimated;  (3  L.  U.  8.  193.)  and 
that  such  was  the  rule  previous  to  the  act  of  1818, 
was  not  denied  on  the  argument,  as  it  certainly 
could  not  be  with  the  least  colour  of  plausibility. 
And  if  this  be  so,  there  ought  to  be  a  very  clear 
expression  of  the  legislative  will*  before  a  rule 
which  had  governed  the  practice  on  this  subject 
for  nearly  thirty  years,  should  be  considered  as 
abolished,  and  a  new  one  adopted.  And,  we 
think,  the  act  of  1818,  (6  L.  U.  8.  300.)  will  not 
justify  such  a  conclusion.  If  any  parts  of  the 
act,  when  separately  considered,  would  seem  to 
warrant  such  a  construction,  the  whole,  when 
taken  together,  admits  of  no  such  interpretation, 
and  would,  indeed,  be  directly  at  variance  with 
the  fourth  section  of  this  act,  which,  in  terms, 
adopts  the  rule  first  laid  down  in  the  act  of  1780, 
and  which  has  been  continued  in  all  the  subse- 
quent laws,  "that  the  ad  valo,  tin  rates  of  du- 
ties, upon  goods,  wares,  and  merchandise,  shall 
be  estimated  by  adding  twenty  per  cent,  to  the 
actual  cost  thereof,  if  imported  from  the  Cape  of 
Good  Hope,  or  from  any  island,  port,  or  place, 
beyond  the  same,  and  ten  per  cent,  on  the  actual 
cost  thereof,  if  imported  from  any  other  place,'9 
&c.     It  has  been  contended,  however,  on  the 


OF  THE  UNITED  STATES.  4J» 

part  of  the  United  States,  that,  by  the  terms  true  1826. 
value,  as  used  in  several  parts  of  the  act  of  tZT*s{7^/ 
1818,  and  particularly  in  the  1  Itii  section,  it  was  v. 
intended  to  substitute  the  current  market  value  aPPin* 
instead  of  actual  cost,  as  the  basis  upon  which 
ad  valorem  duties  are  to  be  estimated.  The 
subject  matter  of  this  section  is,  to  provide  for 
the  detection  of  fraudulent  invoices,  and  fix  the 
rule  by  which  the  duties  are  to  be  estimated, 
when  the  invoice  price  is  below  the  actual  cost. 
The  law  requires  (3  L.  U.  8.  437.)  that  the 
invoices  of  all  goods  imported  into  the  United 
States,  and  subject  to  an  ad  valorem  duty,  shall 
eontain  a  true  statement  of  the  actual  cost  of 
duch  goods.  And  no  entry  of  the  goods  can 
be  made,  unless  the  original  invoice  is  produced, 
and  oath  made  that  it  contains  a  just  and  true 
account  of  the  cost  of  such  goods.  (3  L.  U. 
8.  172.)  And  to  enforce  a  compliance  with 
these  injunctions,  by  putting  into  the  hands  of 
the  Collectors  more  efficient  means  of  detect- 
ing alt  evasions  of  the  law,  was  one  of  the  prin- 
cipal objects  of  this  11th  section  of  the  act  of 
1818.  It  requires  the  Collector,  whenever,  in  his 
opinion,  there  shall  be  just  grounds  to  suspect 
that  goods,  subject  to  an  ad  valorem  duty,  have 
been  invoiced  below  their  true  value,  at  the  place 
from  which  they  were  imported,  to  have  them  ap- 
praised. This  power  is,  to  act  upon  a  supposed 
case  of  fraud,  attempted  to  be  practised  on  the 
government,  by  making  out  the  invoice  below 
the  actual  cdst.  The  great  object  to  which  the 
attention  of  the  Collector  is  directed,  is  to  ascer- 
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1826.     tain   the   cost,    that  being  the  basis   on   which 
the  duties  are  to  be  estimated.     And  if  the  in- 
voice is  false,  the  proper  inquiry  to  deteet  it  is 
as  to  the  market  value  of  the  goods,  and  to  com- 
pare that  with  the  invoice  price.     And  for  the 
purpose  of  ascertaining  such  market  value,  the 
Collector  is  authorized  to   appoint   appraisers, 
who  are  sworn  to  report,  according  to  the  best  of 
their  knowledge  and  belief,  the  true  value  of 
the  goods  when   purchased,  at  the  place  from 
whence  the  same  were  imported.     The  apprai- 
sers have,  however,  no  concern  with  the  actual 
cost  of  the  goods.     Their   duty  is  confined  to 
the  value  thereof,  at  the  place  of  importation. 
And  the  law  has  declared  what  shall  be  the  effect 
of  a  variance  between  the  value  so  reported,  and 
the  invoice  price.     A  small  difference  will  not 
draw  after  it  any  penalty.     The  appraised  value 
must  exceed  the  invoice  price  25  per  cent,  or 
no   addition   to   the   ratio  of  duty  is  imposed. 
The  appraised  value  is  of  necessity    assumed 
as  the  price  upon  which  the  duties  are  to  be  es- 
timated, where  the  difference  between  that  and 
the  invoice  price  is   25  per  cent.     In  that  case, 
the  invoice  is  deemed  fraudulent,  and  to  be  laid 
out  of  view;   and,  of  course,  no  evidence  of  the 
cost  of  the  goods.     And  the   12th  section  ex- 
pressly declares,  that  the  appraised  value,  in  such 
case,  shall  be  considered  the  true  value,  upon 
which  the  dutv  is  to  be  estimated.     Or,  in  other 
words,  so  far  as  respects  the  rule  by  which  the 
duties  are  to  be  ascertained,  the  true  value,  as 
found  by  the  appraisers,  shall  be  deemed  the  ac- 
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tual  cost.     Where  the  appraised  value  shall  be     1826. 
less  than  the  invoice  value,  the  duty  is  to  be  ^JTin^ 
charged  on  the  invoice  value,  in  the  same  man-        *• 
ner  as  if  no  appraisement  had  been  made.  appan* 

So,  also,  in  the  oath  required  by  the  5th  sec- 
tion of  this  act,  true  value  imports  nothing  more 
nor  less  than  actual  cost.  Any  other  construc- 
tion would  place  it  out  of  the  power  of  any  man 
to  take  the  oath,  where  the  goods  were  purchased 
at  a  rate  at  all  differing  from  the  market  price. 
The  law  requires  the  invoice  to  be  made  out  ac- 
cording to  the  actual  cost,  and  this  to  be  sworn 
to ;  and  if  true  value  means  any  thing  else  than 
actual  cost,  the  oath  could  not  be  taken.  This 
is  not  a  separate  and  distinct  oath  from  that 
which  is  required  by  the  act  of  1799,  and  which 
is  to  accompany  the  invoice.  The  act  declares 
it  to  be,  not  an  additional  oath,  but  facts  in  addi- 
tion to  the  oath  now  required  by  law,  which  ad- 
dition is,  that  "  the  invoice  produced  by  him  ex- 
hibits the  true  value  of  such  goods,  wares,  or 
merchandise,  in  their  actual  state  of  manufac- 
ture, at  the  place  from  which  the  same  were  im- 
ported." There  can  be  but  one  invoice  and  one 
oath,  and  that  invoice  must  be  made  out  accord- 
ing to  the  actual  cost,  and  it  necessarily  follows, 
that  true  value  imports  the  same  thing  under  a 
varied  mode  of  expression.  If  it  was  permitted 
to  make  out  two  invoices  of  the  same  goods,  one 
according  to  the  actual  cost,  and  the  other  ac- 
cording to  the  market  value,  and  distinct  oaths 
annexed  to  each,  it  might  remove  the  difficulty 
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1826.    suggested.     But  that  is  not  allowable.     And  no 

3f*irJ^/  statute  ought  to  receive  a  construction  that  will 

▼.       render  it  nugatory,  or  which  prescribes  a  rule 

TappaD'    utterly  impracticable,  without  incurring  the  guilt 

of  perjury.     If,  then,  the  basis  upon  which  ad 

valorem  duties  are  to  be  estimated,  has  not  been 

changed  by  the  act  of  1818,  from  the  actual  cost 

to  the  market  value  of  the  goods  at  the  place  of 

importation,  as  we  are  satisfied  it  has  not,  the 

answer   to   the  first  question  certified    to    this 

Court  will  be,  that  the  words  " true  value"  in 

the  11th  section  of  the  act  of  1818,  import  the 

same  thing  as  actual  cost. 

uMtioM0ti!n-     ^nc'  *kis,  as  was  conceded  on  the  argument, 
swerad  in  um  wm  dispose  of  the  other  questions,  and  require 
that  they  should  be  answered  in  the  negative  so 
far  as,  from  the  form  in  which  they  are  propound- 
ed, they  will  admit  of  a  direct  answer. 

In  explanation,  however,  of  this  answer,  it  is 
proper  to  observe,  that  the  11th  section  of  the 
act  to  which  the  questions  are  pointed,  is  intend- 
ed to  clothe  the  Collector  with  enlarged  powers 
to  guard  against  fraudulent  invoices.  Whenever, 
in  his  opinion,  there  shall  be  just  grounds  to 
suspect  that  the  invoice  does  not  truly  state  the 
actual  cost  of  the  goods,  he  may  direct  an  ap- 
praisement. How,  or  by  what  means,  that  opi- 
nion is  made  up,  no  one  has  authority  to  inquire, 
or  a  right  to  control.  Ordinarily,  it  will  be  found 
from  his  own  knowledge,  or  the  information  he 
gets  from  others,  of  the  market  price  of  the 
goods,  and  if  that  should  differ  widely  from  the 
invoice  prices,  it  will  afford  grounds  for  suspect- 
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ing  the  invoice  to  be  fraudulent.  For,  as  a  ge-  1826. 
neral  course  of  business,  it  is  to  be  presumed  ^JjTn^ 
that  goods  are  purchased  at  the  common  market  v. 
price.  The  authority  of  the  Collector  to  direct  Tappaik 
an  appraisement,  is  regulated,  however,  entirely 
by  his  own  suspicion  that  the  invoice  is  untrue, 
and  does  not  state  the  actual  cost  of  the  goods 
as  required  by  law.  Whether  this  suspicion  is 
well  founded  or  not,  is  not  matter  of  inquiry.  So 
far  as  respects  the  authority  of  the  Collector  to 
direct  the  appraisement,  he  is  governed  altoge- 
ther by  Ins  own  opinion  of  the  grounds  of  suspi- 
cion. Whether  these  suspicions  were  well  or 
ill  founded,  and  the  consequences  resulting  there- 
from, will  depend  upon  after  inquiry  before  the 
appraisers,  and  their  decision  thereupon.  But 
the  Collector  cannot  be  called  upon  to  avow,  or 
show  the  grounds  upon  which  his  suspicion  rests. 
The  law  has  vested  him  with  an  uncontrolled 
discretion  on  this  subject,  to  be  regulated  and 
governed  by  his  own  opinion,  of  the  sufficiency 
of  the  grounds  on  which  he  suspects  the  invoice 
to  be  below  the  true  value  or  actual  cost  of  the 
goods. 

These  answers  must,  accordingly,  be  certified 
to  the  Circuit  Court,  upon  the  questions  submit- 
ted to  this  Court. 

Certificate.  This  case  came  on  to  be  heard  on 
the  certificate  of  the  difference  in  opinion  of  the 
Judges,  &c.  On  consideration  whereof,  this 
Court  is  of  opinion,  and  directs  it  to  be  certified 
to  the  said  Circuit  Court,  that  the  words  "  true 
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1826.  value/'  in  the  eleventh  section  of  the  act  of  Con- 
gress of  the  20th  of  April,  1818,  do  mean  the 
actual  cost  thereof  to  the  importer  at  the  place 
from  which  the  same  was  imported ;  and  that  the 
second  question,  upon  which  the  opinions  of  the 
said  Judges  were  opposed,  vis.  whether,  if  the 
Collector  did,  in  fact,  suspect  that  the  goods 
were  invoiced  below  the  current  market  value 
thereof,  at  the  place  from  which  they  were  im- 
ported, but  did  not  suspect  that  they  were  in- 
voiced below  the  true  and  actual  cost  thereof  to 
the  importer,  the  Collector  had  a  right  to  direct 
an  appraisement  ?  be  answered  in  the  negative ; 
and  do  also  direct  it  to  be  certified,  that  the  third 
question,  on  which  the  opinions  of  the  said 
Judges  were  opposed,  viz.  whether,  if,  in  the 
opinion  of  the  Collector,  there  was  just  ground 
to  suspect  that  the  goods  were  invoiced  below 
the  current  market  value  of  the  same,  at  the 
place  from  whence  they  were  imported,  then 
the  said  Collector  had  a  right  to  direct  the  same 
to  be  appraised  in  the  manner  prescribed  in  the 
eleventh  section  of  the  before  mentioned  act  of 
Congress  ?  be  likewise  answered  negatively. 
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[Practice.] 

Grace  and  Others,  Appellants, 

against 
Vabquez,  the  Consul  General  of  Portugal,  Re- 
spondent. 

On  a  libel  in  personam  for  damages,  if  the  Court  decrees  that  da- 
mages be  recovered,  and  that  Commissioners  be  appointed  to  as- 
certain the  amount  thereof,  no  appeal  will  lie  from  such  it  decree 
until  the  Commissioners  bare  made  their  report ;  this  not  beans  a 
final  decree* 

APPEAL  from  the  Circuit  Court  of  Mary- 
land. 

The  libel  in  this  case  was  in  personam  against 
the  owners  of  the  private  armed  vessel  La  For- 
tuna,  stated  to  be  owned  by  American  citizerift, 
for  the  recovery  of  damages  forHhe  illegal  seizure, 
&c.  of  the  Portuguese  ship  Monte  Alegre  and 
cargo,  which,  by  a  previous  decree  of  the  Court, 
had  been  restored  to  the  libellants,  no  damages 
having  been  claimed  in  the  libel  in  rem.*  A  de- 
cree pro  forma  was  taken  for  the  libellants  in 
the  Circuit  Court,  and  Commissioners  were  or- 
dered to  be  appointed  to  assess  the  damages ; 
but  the  appeal  was  taken  before  the  Commis- 
sioners were  appointed,  upon  the  ground  that  no 
libel  could  be  sustained  in  personam  in  such 
cases. 

a  Ante,  Vol.  VII.  p.  520. 
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1826.  Mr.  D.  Hoffman,  for  the  respondent,  stated, 
that  the  appeal  might  be  considered  as  well 
taken.  The  case  of  the  Palmyra*  was  distin- 
guishable from  this,  as  the  damages  there  claim- 
JV*.  15&.  e(j  were  a  part  only  of  an  entire  decree  in  rem 
and  in  personam';  but  that  here  the  sole  inquiry- 
is,  whether  any  libel  in  personam  could  be  sus- 
tained, which  was  an  objection  that  covered  the 
whole  libel,  and  the  entire  decree;  that,  although 
the  report  of  the  Commissioners,  when  made, 
might  be  appealed  from,  yet  the  inquiry  was 
only  as  to  the  amount ;  and  that  if  no  libel  could 
be  sustained,  an  expensive  and  tedious  investiga- 
tion would  be  saved,  by  first  establishing  the 
point  that  a  libel  in  personam  cannot  be  sustain- 
ed in  such  cases. 

The  Court  were  of  opinion,  that  the  case  was 
embraced  by  the  principle  decided  in  the  case  of 
the  Palmyra,  since  an  appeal  would  still  lie  from 
the  damages  when  ascertained ;  but,  that,  had 
the  decree  of  the  Circuit  Court  dismissed  the 
libel,  such  decree  would  have  been  final. 

Appeal  dismissed. 

a  10  Wheat.  Rep.  502. 
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Mills 
v. 

[Promissory  Note.]  ^^ 

Mills,  Plaintiff  in  Error, 
against 
The   President,  Directors,  and  Company  of 
the  Bank  of  the  United  States,  Defend- 
ants in  Error. 

No  precise  form  of  notice  to  the  endorser  of  a  promissory  note  is  ne- 
cessary ;  and  it  is  not  necessary  to  state,  in  the  notice,  who  is  the  hold- 
er ;  nor  will  a  mistake  as  to  the  date  of  the  note  vitiate  the  notice* 
if  it  conveys  to  the  party  a  sufficient  knowledge  of  the  particular 
note  which  has  been  dishonoured. 

It  is  not  necessary  I  hat  the  notice  should  contain  a  formal  allegation 
that  it  was  demanded  at  the  place  where  payable.  It  is  sufficient 
that  it  states  the  fact  of  non-payment  of  the  note,  and  that  the 
holder  looks  to  the  endorser  for  indemnity. 

By  the  general  law,  demand  of  payment  of  a  bill  or  note  must  be 
made  on  the  third  day  of  grace ;  but  where  a  note  is  made  for  the 
purpose  of  being  negotiated  at  a  bank,  whose  custom  is  to  demand 
payment,  and  give  notice  on  the  fourth  day,  that  custom  forms  a 
part  of  the  law  of  the  contract ;  and  it  is  not  necessary  that  a  per- 
sonal knowledge  of  the  usage  should  be  brought  home  to  the  en- 
dorser for  that  purpose. 

The  general  rule  of  law,  requiring  proof  of  the  title  of  the  holders  of 
a  note,  may  be  modified  by  a  rule  of  Court,  dispensing  with  proof 
of  the  execution  of  the  note,  unless  the  party  shall  annex  to  his 
plea  an  affidavit  that  the  note  was  not  executed  by  him. 

THIS  cause  war  argued  by  Mr.  Wright  for  the  March  M. 
plaintiff  in  error,  and  by  Mr.  Webster  for  the  de- 
fendants in  error. 

Mr.  Justice  Story  delivered  the  opinion  of  March  im. 
the  Court. 
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1826.  This  is  a  suit  originally  brought  in  the  Circuit 
**"££*'  Court  of  Ohio,  by  the  Bank  of  the  United  States, 
v.  against  A.  G.  Wood  and  George  Ebert,  doing 
^S^g^^  business  under  the  firm  of  Wood  and  Ebert, 
Alexander  Adair,  Horace  Reed,  and  the  plain- 
tiff in  error,  Peter  Mills.  The  declaration  was 
for  3,600  dollars,  money  lent  and  advanced. 
During  the  pendency  of  the  suit,  Reed  and 
Adair  died.  Mills  filed  a  separate  plea  of  noh 
assumpsit,  upon  which  issue  was  joined ;  and  up- 
on the  trial,  the  jury  returned  a  verdict  for  the 
Bank  of  the  United  States  for  4641  dollars; 
upon  which  judgment  was  rendered  in  their  fa- 
vour. At  the  trial,  a  bill  of  exceptions  was  ta- 
ken by  Mills,  for  the  consideration  of  the  mat- 
ter of  which  the  present  writ  of  error  has  been 
brought  to  this  Court. 

By  the  bill  of  exceptions  it  appears,  that  the 
evidence  offered  by  the  plaintiffs  in  support  of 
the  action,  "  was,  by  consent  of  counsel,  permit- 
ted to  go  to  the  jury,  saving  all  exceptions  to  its 
competence  and  admissibility,  which  the  counsel 
for  the  defendant  reserved  the  right  to  insist  in 
claiming  the  instructions  of  the  Court  to  the  jury 
on  the  whole  case." 

The  plaintiffs  offered  in  evidence  a  promissory 
note  signed  Wood  and  Ebert,  and  purporting  to 
be  endorsed  in  blank  by  Peter  Mills,  Alexander 
Adair,  and  Horace  Reed,  as  successive  endorsers, 
which  note,  with  the  endorsements  thereon,  is 
as  follows,  to  wit :  "  Chilicothe,  20th  of  July, 
1819.  Dollars  3,600.  Sixty  days  after  date  I  pro- 
mise to  pay  to  Peter  Mills,  or  order,  at  the  office 
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of  discount  and  deposit  of  the  Bank  of  the  Uni-  1826. 
ted  States,  at  Chilicothe,  three  thousand  six  ^Jjjj^ 
hundred  dollars,  for  value  received.  Wood  &  ▼. 
Ebert."  Endorsed,  "  Pay  to  A.  Adair  or  order,  ^sutei.* 
Peter  Mills."  "  Pay  to  Horace  Reed  or  order. 
A.  Adair."  "  Pay  to  the  P.  Directors  and  Com- 
pany of  the  Bank  of  the  U.  States,  or  order. 
Horace  Reed."  On  the  upper  right  hand  cor- 
ner of  the  note  is  also  endorsed,  "  3185.  Wood 
&  Ebert,  3,600  dollars,  Sep.  18—21."  It  was 
proven,  that  this  note  had  been  'sent  to  the 
office  at  Chilicothe  to  renew  a  note  which 
had  been  five  or  six  times  previously  renewed 
by  the  same  parties.  It  was  proven,  by  the  de- 
position of  Levin  Belt,  Esq.,  Mayor  of  the 
town  of  Chilicothe,  that,  on  the  22d  day  of 
September,  1819,  immediately  after  the  com- 
mencement of  the  hours  of  business,  he  duly 
presented  the  said  note  at  the  said  office  of  dis- 
count and  deposit,  and  there  demanded  payment 
of  the  said  note,  but  there  was  no  person  there 
ready  or  willing  to  pay  the  same,  and  the  said 
note  was  not  paid,  in  consequence  of  which,  the 
said  deponent  immediately  protested  the  said 
note  for  the  non-payment  and  dishonour  thereof, . 
and  immediately  thereafter  prepared  a  notice  for 
each  of  the  endorsers  respectively,  and  imme- 
diately on  the  same  day  deposited  one  of  said 
notices  in  the  post-office,  directed  to  Peter  Mills, 
at  Zanesville,  (his*  place  of  residence,)  of  which 
notice  the  following  is  a  copy :  "  Chilicothe,  22d 
of  September,  1819.     Sir,  you  will  hereby  take 
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1826.  notice,  that  a  note  drawn  by  Wood  &  Efte^r 
dated  20th  day  of  September,  1819,  for  3,600 
dollars,  payable  to  you,  or  order,  in  sixty  days,  at 
VsufeJ* tbe  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States  At  Chilicothe,  and  on  which 
you  are  endorser,  has  been  protested  for  non- 
payment, and  the  holders  thereof  look  to  you. 
Yours,  respectfully,  Levin  Beit,  Mayor  of  Chtfi- 
cothe."  (Peter  Mills,  Esq.)  It  was  further 
proven  by  the  plaintiffs,  that  it  had  been  th,e  cus- 
tom of  the  banks  in  Chilicothe,  for  a  long  time 
previously  to  the  establishment  of  a  branch  m 
that  place,  to  make  demand  of  promissory  qotes, 
and  bills  of  exchange,  on  the  day  after  th$  last 
day  of  grace,  (that  is,  on  the  64th  day,)  th^t  the 
Branch  Bank,  on  its  establishment  at  Chilicothe, 
adopted  that  custom,  and  that  such  had  been  the 
uniform  usage  in  tha  several  banks  in  that  place 
ever  since.  No  evidence  was  given  of  the  hand 
writing  of  either  of  the  endorsers.  The  Coyrt 
charged  the  jury,  first,  that  the  notice  being  suffi- 
cient to  put  the  defendant  upon  inquiry,  was 
gpod,  in  point  of  form,  to  charge  him,  although 
it  did  not  name  the  person  who  was  holder  of 
the  said  note,  nor  state  that  a  demand  had  been 
made  at  the  bank  when  the  note  was  due. 
2.  That  if  the  jury  find  that  there  was  no  other 
note  payable  in  the  office  at  Chilicothe,  drawn 
by  Wood  &  Ebert,  and  endorsed  by  defendant, 
except  the  note  in  controversy,  the  mistake  in 
the  date  of  the  note  made  by  the  notary  in  the 
notice  given  to  that  defendant,  does  not  impair 
the  liability  of  the  said  defendant,  and  the  plain- 
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tiffs  Hive  A  right  to  recovter.    3.  That  shotild  the    1826. 
jurjr  fiiid  that  the  usage  of  banks,  and  of  the  of-  V*>JJ•^W, 
fice  of  discount  and  deposit  in  Chilicothe,  was  .      v. 
to  make  demand  of  payment,  and  to  protest  and   ™  Stated 
give  riotice,  on  the  64th  day,  such  demand  and 
notice  are  sufficient. 

The  counsel  oil  the  part  of  the  defendant, 
prayed  the  Court  to  instruct  the  jury,  "  that  before 
the  common  principles  of  the  law  relating  to  the 
demand  and  notice  necessary  to  charge  the  en- 
dorser, can  be  varied  by  a  usage  and  custom  of 
the  plaintiffs,  the  jury  must  be  satisfied  that  the 
defendant  had  personal  knowledge  of  the  usage 
Or  custom  at  the  time  he  endorsed  the  note  ;  and, 
also,  that  before  the  plaintiffs  can  recover  as  the 
holder  and  endorser  of  a  promissory  note,  they 
must  prove  their  title  to  the  proceeds  by  evidence 
of  the  endorsements  on  the  note,"  which  instruc- 
tions were  refused  by  the  Court. 

Upoft  this  posture  of  the  case,  no  questions 
arise  for  determination  here,  except  such  as  grow 
out  of  the  charge  of  the  Court,  or  the  instruc- 
tions refused  on*  the  prayer  of  the  defendant's 
(Mills')  counsel.  Whether  the  evidence  was,  in 
other  respects,  sufficient  to  establish  the  jtoitit 
pronfiise  stated  in  the  declaration,  or  the  joint 
consideration  of  Money  lent,  are  matters  not 
submitted  to  us  upon  the  record,  and  were  proper 
tot  argument  to  the  jury. 

The  first  point  is,  whether  the  notice  sent  to 
tike  defendant  at  Chilicothe,  was  sufficient  to 
charge  him  as  endorser.  The  Court  was  of 
opinion,  that  it  was  sufficient,  if  there  was  no  other 
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1826.  note  payable  in  the  office  at  Chilicothe,  drawn 
by  Wood  &  Ebert,  and  endorsed  by  the  defend- 
ant. 

It  is  contended,  that  this  opinion  is  erroneous, 
9mp^omd&%m because  the  notice  was  fatally  defective  by  rea- 
focttintbc  oo-8on  0f  its  not  stating  who  was  the  holder,  by  rea- 
son of  its  misdescription  of  the  date  of  the  note, 
and  by  reason  of  its  hot  stating  that  a  demand 
had  been  made  at  the  bank  when  the  note  was 
due.  The  first  objection  proceeds  upon  a  doc- 
trine which  is  not  admitted  to  be  correct ;  and 
no  authority  is  produced  to  support  it.  No  form 
of  notice  to  an  endorser  has  been  prescribed  by 
law.  The  whole  object  of  it  is  to  inform  the 
party  to  whom  it  is  sent,  that  payment  has  been 
refused  by  the  maker ;  that  he  is  considered  lia- 
ble ;  and  that  payment  is  expected  of  him.  It  is  of 
no  consequence  to  the  endorser  who  is  the  holder, 
as  he  is  equally  bound  by  the  notice,  whomsoever 
he  may  be ;  and  it  is  time  enough  for  him  to  as- 
certain the  true  title  of  the  holder*  when  he  is 
called  upon  for  payment. 

The  objection  of  misdescription  may  be  dis- 
posed of  in  a  few  words.  It  cannot  be  for  a 
moment  maintained,  that  every  variance,  how- 
ever immaterial,  is  fatal  to  the  notice.  It  must 
be  such  a  variance  as  conveys  no  sufficient 
knowledge  to  the  party  of  the  particular  note 
which  has  been  dishonoured.  If  it  does  not 
mislead  him,  if  it  conveys  to  him  the  real  fact 
without  any  doubt,  the  variance  cannot  be  mate- 
rial, either  to  guard  his  rights,  or  avoid  his  re- 
sponsibility. In  the  present  case,  the  misde- 
scription was  merely  in  the  date.     The  sum,  the 
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parties,  the  time  and  place  of  payment,  and  the  1 826. 
endorsement,  were  truly  and  accurately  de- 
scribed. The  error,  too,  was  apparent  on  the 
face  of  the  notice.  The  party  was  informed,  u"  State*, 
that  on  the  22d  of  September,  a  note  endorsed 
by  him,  payable  in  sixty  days,  was  protested  for 
non-payment;  and  yet  the  note  itself  was  stated 
to  be  dated  on  the  20th  of  the  same  month,  and, 
of  course,  only  two  days  before.  Under  these 
circumstances,  the  Court  laid  down  a  rule  most 
favourable  to  the  defendant.  It  directed  the  jury 
to  find  the  notice  good,  if  there  was  no  other  note 
payable  in  the  office  at  Chilicothe,  drawn  by 
Wood  &  Ebert,  and  endorsed  by  the  defendant. 
If  there  was  no  other  note,  how  could  the  mis- 
take of  date  possibly  mislead  the  defendant  ?  If 
he  had  endorsed  but  one  note  for  Wood  &  Ebert, 
how  could  the  notice  fail  to  be  full  and  unexcep- 
tionable in  fact  ? 

The  last  objection  to  the  notice  is,  that  it  does 
not  state  that  payment  was  demanded  at  the 
bank  when  the  note  became  due.  It  is  certainly 
not  necessary  that  the  notice  should  contain  such 
a  formal  allegation.  It  is  sufficient  that  it  states 
the  fact  of  non-payment  of  the  note,  and  that 
the  holder  looks  to  the  endorser  for  indemnity. 
Whether  the  demand  was  duly  and  regularly 
made,  is  matter  of  evidence  to  be  established  at 
the  trial.  If  it  be  not  legally  made,  no  aver- 
ment, however  accurate,  will  help  the  case  ;  and 
a  statement  of  non-payment,  and  notice,  is,  by 
necessary  implication,  an  assertion  of  right  by 
the  bolder,  founded  upon  his  having  complied 
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1826*    with  the  requisitions  of  law  against  the  endorser. 

yt^0^Tmm/  In  point  of  fact,  in  commercial  cities,  the  gene- 

▼.        ral,  if  not  universal,  practice  is,  not  to  state  in 

^kg?«te*T  *he  notice  the  mode  or  place  of  demand,  but  the 

mere  naked  non-payment. 

Upon   the  point,  then,  of   notice,   we  think 

there  is  no  error  in  the  opinion  of  the  Circuit 

Court. 

bUiT*tord!r     Another  question  is,  whether  the  usage  and 

wand  payment  custom  0f  the  bank,  not  to  make  demand  of  pay- 

and  give    bo-  *    ■ 

tic*  on  thftment  until  the  fourth  day  of  grace,  bound  the 
V?ce,  binding  defendant,  unless  he  had  personal  knowledge  of 
m  pa*rtPof  the  that  usage  and  custom.  There  is  no  doubt,  that 
iJJJ  without  according  to  the  general  rules  of  law,  demand  of 
£nHi  °fknS£  payment  ought  to  be  made  on  the  third  day,  and 

%  °fbei!lg that  **  is  to°  ,ate  if  made  on  the  fourth  d»y  of 
tJ°thlm  bome  grace*  But  lt  has  been  decided  by  this  Court, 
upon  full  consideration  and  argument,  in  the 
case  of  Rentier  v.  The  Bank  of  Columbia,  (9 
Wheat.  Rep.  582.)  that  where  a  note  is  made 
for  the  purpose  of  being  negotiated  at  a  Bank, 
whose  custom,  known  to  the  parties,  it  is  to  de- 
mand payment  and  give  notice  on  the  fourth  day 
of  grace,  that  custom  forms  a  part  of  the  law  of 
such  contract,  at  least  so  far  as  to  bind  their 
rights.  In  the  present  case,  the  Court  is  called 
upon  to  take  one  step  farther  ;  and  upon  the  prin- 
ciples and  reasoning  of  the  former  case,  it  has 
come  to  the  conclusion,  that  when  a  note  is  made 
payable  or  negotiable  at  a  bank,  whose  invariable 
usage  it  is  to  demand  payment,  and  give  notice 
on  the  fourth  day  of  grace,  the  parties  are  bound 
by   that  usage,   whether  they   have   a  personal 
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knowledge  of  it  or  not.     In  the  case  of  such  a    1826. 
note,  the  parties  are  presumed  by  implication  to  ^^^ 
agree  to  be  governed  by  the  usage  of  the  bank        ▼. 
at  which  they  have  chosen  to  make  the  security  u°  smc* 
itself  negotiable. 

Another  question   propounded  by  the  defend-  ^n0f^ourt 
ant  is,  whether  the  plaintiffs  were  entitled  to  re*  ^JjJjJJ*  $ 
cover  without  establishing  their  title  to  the  n°tet™£*  j£'  udl'm 
as  holders  by  proof  of  the  endorsements.    There  fc.Bd"t|    *le 
is  no  doubt,  that  by  the  general  rule  of  law,  such «»    affidavit, 
proof  is  indispensable  on  the  part  of  the  plain-  execution    of 
tiffs,  unless  it  is  waived  by  the  other  side.    But  e  °° 
in  all  such  cases,  the  defendant  may  waive  a  rule 
introduced  for  his  benefit ;  and  such  waiver  may 
be  implied  from  circumstances,  aa  well  as  ex- 
pressly given.     It  is  in  this  view  that  the  rule  of 
the  Circuit  Court  of  Ohio  of  1819,  which  has 
been  referred  to  at  the  bar,  deserves  considera- 
tion.    That   rule  declares,  "that   hereafter,  19 
any  actions  brought  upon  bond,  bill,  or  note,  it 
shall  not  be  necessary  for  the  plaintiffs  on  trial 
to  prove  the  execution  of  the  bond,  bill,  or  note, 
unless  the  defendant  shall  have   filed  with  his 
plea  an  affidavit,  that  such  bond,  bill,  qt  note,  was 
not  executed  by  him/9     We  think  the  preseqt 
case  falls  completely  within  the  purview  of  this 
rule.    Its  object  was  to  prevent  unnecessary  ex- 
pense and  useless  delays  upon  objections  at  tri- 
als, which  were  frivolous  and  unconnected  with 
the  merits.    If  the  rule  attempted  to  interfere 
with,  or  control  the  rules  of  evidence,  it  cer- 
tainly could  not  be  supported.    But  it  attempts 
no  such  thing.     It  does  not  deny  to  the  party 
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1826.  the  right  to  demand  proof  of  the  execution  or  en- 
dorsement of  the  note  at  the  trial;  but  it  re- 
quires him  in  effect,  to  give  notice  by  affidavit, 
accompanying  the  plea,  that  he  means  to  contest 
that  fact  under  the  issue.  If  the  party  gives  no 
such  notice,  and  files  no  such  affidavit,  it  is  on 
his  own  part  a  waiver  of  the  right  to  contest  the 
fact,  or  rather  an  admission  that  he  does  not 
mean  to  contest  it.  We  see  no  hardship  in  such 
a  rule.  It  subserves  the  purposes  of  justice, 
and  prevents  the  accumulation  of  costs.  It  fol- 
lows out,  in  an  exemplary  manner,  that  injunction 
of  the  Judiciary  act  of  the  2d  of  March,  1793, 
ch.  22.,  which  requires  the  Courts  of  the  United 
States  "  to  regulate  the  practice  thereof,  as  shall 
be  fit  and  necessary  for  the  advancement  of  jus- 
tice, and  especially  to  that  end  to  prevent  delays 
in  proceedings."  As  no  affidavit  accompanied 
the  plea  of  the  defendant  in  the  present  case,  he 
had  no  right  to  insist  upon  the  proof  of  the  en- 
dorsements. 

Another  objection  now  urged  against  the 
judgment  is,  that  the  count  demands  3,600  dol- 
lars only,  and  the  jury  gave  damages  amounting 
to  4,641  dollars.  But  there  is  no  error  in  this 
proceeding,  since  the  ad  damnum  is  for  a  larger 
sum.  In  all  cases  where  interest,  not  stipulated 
for  by  the  terms  of  the  contract,  is  given  by  way 
of  damages,  the  sum  demanded  in  the  declara- 
tion is  less  than  the  sum  for  which  judgment  is 
rendered.  The  plaintiffs  may  not  recover  more. 
as  principal,  than  the  sum  demanded  as  such  in 
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the  declaration ;  but  the  jury  hare  a  right  to  add    1826. 
interest,  byway  of  damages,  for  the  delay*  VMii&H^/ 

Some  other  objections  have  been  suggested  at     Hmn  • 

mm 

the  bar,  such  as,  that  the  jury  had  no  right,  j******* 
without  evidence,  to  presume  that  there  was  no 
other  note  of  Wood  &  Ebert,  in  ordtfr  to '  help 
the  misdescription ;  and  that  the  case  proved  was 
of  several  liabilities  of  the  defendants,  which 
would  not  support  a  declaration  on  a  joint  con-i 
tract.  These  questions  have  been  fully  argwed 
by  counsel,  but  are  not  presented  by  the  record 
in  such  a  shape  as  to  enable  the  Court  to  take 
cognizance  of  them.  ( 

Upon  the  whole,  it  is  the  opinion  of  the  ^Joutt, 
that  the  judgment  ought  to  be  affirmed/ with 
costs. 


t; 


[Local  Law.] 

Miller's  Heirs  against  M'Intire  &  Others. 

.  ♦     ■  •      ■■ 

fyuare.  Whether  the  compact  of  1789,  between  Virginia  and 
Kentucky,  restrained  the  legislature  of  Kentucky  from  prolonging 
the  time  for  surrey ing  one  entry  to  the  prejudice  of  another? 

By  the  construction  of  the  act  of  Kentucky  of  1797,  granting  fur- 
ther time  for  making  surveys,  with  a  proviso,  alio  wing  to  infants, 
be.  three  years  after  their  several  disabilities  are  removed  to  com- 
plete surveys  on  their  entries ;  if  any  one  or  more  of  the  joint  own- 
ers be  under  the  disability  of  infancy,  too.  it  brings  the  entry  with- 
in  the  saving  of  the  proviso,  as  to  all  of  the  other  owners. . 

Vol.  XI.  56 
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1896.        THIS  cause  was  argued  by  Mr,  /Sktjfeg  for  the 
^'JJJJJJJ^'  appellant*,  and  by  Mr.  Tulbot  for  ibe  reapostt 
How      ante*  : 


March  sd.    .  Mrw<  Gbieif  Justice  Marshall  delivered  ike 
Hanh  ink.  episfiosr  of  the  (Court. 

:  This  is  on  appeal  from  a  decree  of  the  Girenit 
Howl  of  the  United  States  for  the  District  ef 
Jfotatuoky,  by  which  the  bill  of  the  plaintiffs  was 
dianwased  prafmma. 

An  original  bill  was  filed  by  Miller's  heirs,  in 
the -year  1808,  to  obtain  from  the  defendants 
therein  mentioned,  the  legal  title  to  lands  in  their 
possession,  to  whioh  the  plaintiffs  claimed  the 
eiqukabte  right  under  a  prior  entry.  The  decree 
made  by  the  Court,  in  that  cause,  against  several 
of  the  defendants,  was  brought  before  this  Court 
by  appeal,  and  in  that  case  the  Court  determined 
in  favour  of  the  entry  under  which  the  title  of 
the  plaintiffs  arose.  (2  Wheat  Rep.  316.)  An 
amended  bill  was  filed  in  1815,  against  the  pre- 
sent defendants  in  error,  who,  in  their  answer, 
contend,  among  other  things,  that  the  title  of  the 
plaintiffb  has  been  forfeited  by  failing  to  make 
their  survey  within  the  time  prescribed  by  tbe 
laws  of  Virginia ;  and  that  the  compact  between 
the  two  States  restrained  Kentucky  from  varying 
in  any  manner  the  laws  by  which  titles  origina- 
ting anterior  to  the  separation  are  to  be  go- 
verned. 

Henry  Miller,  for  whom  tbe  entry  was  made, 
died  in  March  or  April,  1796,  having  first  made 
his  last  will  in  writing,  bv  which  he  devised  his 
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lands  to  be  sold  for  the  befteit  of  att  bis  children*     183m 
many  of  whom  wete  mmor^  .        :  ^JJ^ 

The  time  allowed,  for  making:  savveys*  by  thd  una 
first  law  on  that  subject,  had  expired,,  but  4he  time  wfaaltto 
had  been  prolonged,  firs*  by  die  legislature  of 
Virginia,  and  afterwards  by  that  of  Kentucky; 
intil  after  the  death  of  filler*  sad  the  not  of 
179?»  which  gave  still  farther*  rime*,  contained  a 
saving  of  the  rights  of  iftfitnta*  In  April,  1BQ4) 
aphila  the  saving  stilt  existed,  the  survey!  was 
made* .  s.  ..  . 

.  Id  the  esse  formerly  deeided  m :  this  Ooutty  it 
Was  determined  that  Miller's  heira  eame  within 
the  saving  o£  the  sot  of  1797,  but  the  compact 
between  the  two  States,  was  not  then  brought 
into  view,  and  the  ooungnl  for  the  appellees  iaeiat 
thai  it  applies  to  this  case,  and  restrains  the  iegia* 
lattiro  of  Kentucky  from  prolonging  the  time,  far 
surveying  one  entry  to  the  prejudice  of  aaothen 
On  this  point  a  difference  of  opinion  exists  aiftorig 
the  Judges.  Some  think,  that  a  second  entry  m 
not  authorized  by  the  land  law  of  Kentucky*  and 
thai  no  title  can  be  acquired  under  it.  A  grant, 
therefore,  that  is  founded  one  it  is  totally  void, 
and  thegrantee  cannot  hold  the  land  under  it  eveil 
after  the  original  entry  became  forfeited.  This 
land,  on  such  forfeitures  beoame  vacant,  ami  it 
was  competent  to  the  legislature  to  griaai  it  by 
an  original  warrant,  or  to  revive  or  to  continue 
the  right  held  ander  the  first  entry. 

Others  are  of  opinion,  that  a  subsequent  entry 
ie  Hot  absolutely  void,  but  has  been  considered  as 
*  Valid  appropriation  of  the  land,  unless  it  shall 
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£826.  be  encountered  by  a  better  title.  That  the  re* 
^TJJ^J^  moval  or  extinguishment  of  that  better  title, 
Hein  leaves  the  holder  of  a  grant,  founded  on  a  junior 
jtortn,  entry,  the  true  legal  owner  of  the  land  it  purports 
to  convey*  They  think  the  practice  of  the 
Court,  to  direct  the  elder  grantee  to  convey  to  the 
person  claiming  the  equitable  title,  is  strong  evi- 
dence of  the  prevailing  opinion,  that  a  subse- 
quent locater  acquired  a  conditional  interest, 
which  might  be  ripened  into  title  by  the  failtfvt 
of  the  person  holding  the  original  entry  to  pro* 
ceed  as  directed  by  law.  But,  they  think,  also, 
that  this  mere  possibility  could  not  attach  itself 
absolutely  to  the  land,  until  it  became  vacant  by 
the  laches  of  the  person  who  had  made  the  first 
appropriation.  Till  such  vacancy  actually  oc- 
curred, the  power  remained  with  the  State  to 
give  farther  time  for  perfecting  titles.  Limita- 
tions of  time,  in  this  respect,  were  intended 
chiefly  for  the  benefit  of  the  State,  since  it  was 
not  the  course  of  the  government  to  tax  unpa- 
tented lands.  The  State,  therefore,  might  grant 
indulgences  in  this  respect  without  giving  just 
Cause  of  complaint  to  a  person  whose  interest,  if 
he  had  any,  was  potential,  not  vested  ;  was  ra- 
ther a  pre-emption  to  the  exclusion  of  others 
subsequent  to  himself,  than  a  positive  acquisi- 
tion which  could  in  any  manner  interfere  with  the 
rights  of  the  person  who  had  made  a  previous 
appropriation.  Without  determining  either  of  the 
points  on  which  this  difference  exists,  the  Court 
is  of  opinion,  that  Miller's  heirs  are  within  the 
savings  of  the  act  giving  farther  time  to  the 
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owners  of  lands  to  survey  the  same,  and  for  re-  1826. 
turning  plats  and  certificates  to  the  Register  s 
office,  passed  in  the  year  1 797,  and  may  maintain 
this  suit,  if  no  other  objection  exists  to  the  title. 
There  seems  to  have  been  some  confusion  at 
the  trial  respecting  testimony,  and,  from  the  man- 
ner in  which  the  cause  is  brought  up,  the  parties 
are  placed  under  circumstances  in  this  Court 
which  throw  difficulties  in  the  way  of  the  investi- 
gation of  the  title  on  its  real  merits.  We  do 
not  think  such  a  defence  is  made  out  by  the  de- 
fendants as  to  justify  an  affirmance  of  the  decree 
dismissing  the  bill  ;  nor  are  we  satisfied  that  the 
state  of  the  record  is  such  as  to  enable  this  Court 
safely  to  decree,  that  the  defendants  shall  convey 
the  lands  they  hold  within  the  patent  of  the 
plaintiffs.  The  decree,  therefore,  must  be  re- 
versed, and  the  cause  remanded  to  the  Circuit 
Court,  that  farther  proceedings  may  be  had 
therein  according  to  equity. 

Decree.  This  cause  came  on,  &c.  On  con- 
sideration whereof,  this  Court  is  of  opinion,  that 
the  right  of  the  plaintiffs  was  preserved  by  the 
act  giving  further  time  to  the  owners  of  lands  to 
survey  the  same,  and  for  returning  plats  and 
certificates  to  the  Register's  office,  passed  in  the 
year  1797,  and  that  the  survey  on  which  the  pa- 
tent was  founded  was  made  in  time.  This 
Court  doth,  therefore,  reverse  the  decree  of 
the  Circuit  Court,  dismissing  the  bill  of  the 
plaintiffs,  and  doth  remand  the  cause  to  the  said 
Circuit  Court,  that  further  proceedings  may  be 
had  therein  according  to  equity. 
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1836. 


[CuAXcisftr.    Award.] 


CAimocHAft  and  MiTCHtL 

against 

Christie  and  Another. 


An  srward  must  decide  the  whole  matter  suboiitted  to  tfce  arMtr*- 
tors ;  it  must  Dot  extend  to  any  matter  not  comprehended  in  toe 
submission ;  and  it  must  be  certain,  filial,  and  Conclusive  of  the 
whole  matter  referred. 

Where  the  arbitrators  determined  tliat  the  plaintSfie  should  ha  entitled 
to  a  credit  of  a  certain  sum  on  account  of  sales  of  land  to  Che 
defendant,  provided  "  they  shall  grant,  or  cause  to  be  granted,  to 
the  said  W.  C.  (the  defendant)  a  clear,  unencumbered,  and  satisfac- 
tory title19  to  the  lands,  without  limiting  any  time  wWiai  wftsth  the 
title  should  he  made :  Htld,  that  the  award  wee  void,  as  not  be- 
ing final  and  conclusive. 

A  Court  of  Equity  either  enforces  an  award  as  it  is  made,  or  sets  it 
aside  if  in  any  respect  defective ;  hut  it  is  contrary  to  its  practice 
to  confirm  the  a*  aid  to  far  as  it  extends,  and  to  supply  osniasions 
by  decree  of  the  Court. 

Where  a  bill  is  filed  to  set  aside  an  agreement  or  conveyance,  the 
conveyance  cannot  be  established  without  a  cross  bill  filed  by  the 
defendant. 

March  ioth.     Tbis  cause  was  argued  by  Mr.  Webster  and 
Mr.  Berrien  for   the  appellants/  and   by   Mr. 

a  They  cited,  as  to  the  necessity  of  a  cross  bill  by  the  defend, 
ants,  in  order  to  establish  the  conveyances,  2  Model.  Ch.  32 J.  2. 
Atk.  133.  1  Ball  and  Bratty,  217-  2  Cox,  78.  As  to  the 
manner  in  which  a  Court  of  equity  acts  upon  an  award,  either  by 
confirming  it  in  toto  or  rejecting  it,  1  Bro.  Ch.  389*  S  fine.  Ch 
l03w  1  Tee.  Jun.  365*  2  Vez.  Jan. 22.  4  Bro.  OL  1*7.  £36. 
As  to  the  necessity  of  the  award  extending  to  all  the  matters  of 
reference,  J  East's  Hep.  81.  As  to  the  uncertainty  and  inconclu- 
sireness  of  the  ewnrd,  7  Ttrm  Hep.  6f). 
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Emmstt  *n&  Mr.  D.  B.  Ogdmiox  the  respond*     \986\ 


i 


Mr.   Chief  Justice  Mamiuix  delivered  ■&*MltrAxm 
opinion  of  the  C6urt. 

Camochan  4b  Mitohel,  the  plaintiffs,  ware 
merchant*  in  Georgid,  who  had  extensive*  com* 
mercial  transactions  with  the  defendant,  William 
Ghriatk},  a  merchant  of  Liverpool,  id  the  course 
of  which  the. former  became  indebted  to  the  lat* 
tar  to  a  large  amount.  In  1819,  John  Car  noohan* 
om  of  the  firm  of  C.  &  M.,  vifcited  England,  1* 
the  expectation  of  selling  immense  tracts  of  land 
be  had  purchased  in  Florida*  and,  during  his  re*  , 
sidenee  in  that  country,  his  partner,  Peter  Mitchel, 
ralying,  probably,  on  the  sale  of  lands,  continued 
to  draw  heavily  on  the  defendant,  W.  C,  with- 
making  correspondent  remittances*  Carno* 
being  unable  to  sell  Jus  lands,  and  thu*  to 
place  funds  in  the  hands  of  Christie,  these  bills 
produced  great  embarrassments,  and  frequent 
eotwpuinications  between  the  parties,  in  the 
course  of  which  Carnocban  pressed  Christie 
most  earnestly  to  proceed  with  his  acceptances, 
and  promised  to  secure  him  by  the  pledge  of  hie 
Florida  lands,  and  property  in  Georgia,  At 
length,  deeds  of  these  lands,  and  other  property, 
were  executed,  and  the  accounts  settled  between 
the  parties*     An  account  was  stated,  and  signed 

*  Tp  rtiqw  tfcst »»  nw*rd  might  be  g«od  in  p*rt,  aw*  void  <*  to 
the  roidtie,  My  cjted  5  Wheat.  Rep.  394,  3  De&w*.  \\,  |4 
Johns.  Rep.  36.  Kyd  on  Awards,  243.  26l.  and  the  cases  there 
collected. 
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1896*  by  them,  showing  a  balance  of  43,293  pounds,  six 
shillings  and  four  pence  sterling,  due  to  Christie, 
for  which  sum  Carnochan  gave  the  promissory 
note  of  C.  &  M.,  dated  . 

Soon  after  the  execution  of  these  deeds,  Car* 
nochan  returned  to  Georgia,  and  considerable 
payments  were  made.*  But,  the  debt  still  re- 
maining considerable,  the  agent  of  Christie 
caused  the  deeds  to  be  recorded,  and-  apprehen- 
sions were  entertained  that  he  would  proceed  to 
sell  the  property.  In  June,  1820,  Carnochan  & 
Mitchel  filed  their  bill  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Georgia,  al- 
leging that  the  account  was  unfairly  settled;  to 
the  very  great  injury  of  the  plaintiffs;  that  it 
contains  many  erroneous  charges,  and  omito  to 
give  credits  to  which  the  plaintiffs  are  entitled, 
and  that  Carnochan  was  induced  to  sign  it,  and 
to  give  the  note  for  the  amount,  in  consequence 
of  his  situation,  which  placed  him  in  the  power 
of  the  defendant.  That  the  deeds  also  were 
executed  under  duress,  and  consequent  imposi- 
tion. The  bill  prays  that  the  account  may  be 
resettled,  that  the  deeds  may  be  cancelled,  and 
the  defendant  enjoined  from  proceeding  under 
them.     The  injunction  was  awarded. 

The  defendant,  Christie,  filed  his  answer,  de- 
nying all  the  material  allegations  of  the  bill. 

Numerous  exhibits  were  filed,  and  several  de- 
positions taken.  In  December,  1821,  the  parties 
agreed  to  refer  the  case  to  arbiters,  and  the  fol- 
lowing submission  was  entered  on  the  record : 
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"  Camockan  and  Mitchd  )  1826* 

V.  >  I"  equity,  v^v^/ 

HWum  CArwtfe  and  WtfHam  Jenner,  S  Cmochan 


T. 

Christie. 


"  We  agree  to  the  reference.  The  arbitrators 
to  determine  all  matters  in  controversy  as  exhi- 
bited in  the  pleadings,  with  the  understanding 
that  the  stated  account  is  not  to  be  opened  fur- 
ther than  to  permit  the  complainants  to  esta- 
blish by  proof  the  errors  in  the  same,  as  alleged 
in  their  bill  and  exceptions ;  the  items  which  com- 
pose the  alleged  error  of  four  thousand  pounds, 
to  be  distinctly  stated  and  specified  by  the  com- 
plainants within  twenty  days  from  this  date. 
The  defendant,  William  Christie,  (if  he  desire 
it,)  to  have  one  hundred  and  twenty  days  to  pro- 
duce documents  or  vouchers  to  answer  the  said 
items,  upon  giving  the  complainants  notice  with- 
in ten  days  after  receiving  such  specification. 
The  parties  to  proceed  in  the  arbitration  upon 
ten  days  notice  after  the  expiration  of  the  time 
allowed  the  complainants  to  exhibit  their  specifi- 
cation above  mentioned.  This  submission  to  be 
made  an  order  of  Court.  The  arbitrators  to 
make  their  award  within  one  hundred  and  twenty 
days,  unless  prevented  by  the  requirement  of 
time  by  the  said  William  Christie  as  aforesaid, 
from  this  date,  and  return  the  same  to  the  next 
term  of  this  Court ;  which  award,  when  so  made, 
shall  be  final  and  conclusive  between  the  parties, 
subject  to  those  exceptions  which  arise  upon 
awards,  or  decisions  of  arbitrators.     Claims  to 
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1826.    commissions  mutually  abandoned,  and  the  amount 

^^^  decreed  by  the  arbitrators  to  be  paid  in  two  in- 

v.       stalments,  at  six  and  twelve  months  from  the 

Christie.    jate  of  the  ^ecree9  ^j  gufficient  security  for  the 

fulfilment  of  the  award  be  given  by  Garnochan 
&  Mitchel  to  William  Christie.  The  arbitra- 
tors to  have  the  power  of  examining  witnesses 
upon  oath,  and  calling  for  documents  which  they 
may  deem  necessary ;  but  the  said  William  Chris- 
tie shall  be  excused  from  producing  any  such 
documenty  if  he  will  depose  that  the  same  is  not 
in  his  possession  on  this  side  of  the  Atlantic 
The  arbitrator  under  this  submission,  chosen  and 
selected  by  the  complainants,  is  William  Gaston, 
Esq.,  and  the  arbitrator  chosen  and  selected  by 
the  defendant,  William  Christie,  is  Samuel  Ni- 
cholas, Esq. ;  the  said  arbitrators,  in  case  of  dis- 
agreement, to  name  an  umpire.  The  arbitrators 
to  decide  whether  William  Christie  is  entitled  to 
a  distinct  and  separate  interest  in  the  Florida 
lands,  as  he  alleges,  or  to  an  undivided  interest 
in  the  proceeds  of  the  same,  as  alleged  by  Car- 
nochan  &  Mitchel.  If  they  decide  in  favour  of 
complainants  upon  this  point,  then  the  whole  pro- 
perty shall  be  placed  in  the  hands  of  trustees 
mutually  appointed  by  the  parties,  with  authority 
lo  sell  the  same,  or  such  part  thereof  as  may  be 
necessary,  and  appropriate  the  proceeds  to  Wil- 
liam Christie  on  his  own  account,  and  to  the 
credit  of  the  balance  which  shall  be  found  due 
to  him,  until  the  same  is  extinguished,  in  the  pro- 
portion of  the  respective  interests  of  William 
riiristie  and  Carnochan  &  Mitchel.      If  thev 


Christie. 
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decide  in  favour  of  the  defendant  upon  this     1826. 
point,  then  it  is  agreed,  that  an  immediate  parti-  ^"^^JV 
tion  of  the  property  shall  be  made,  and  the  part    _  v. 
allotted  to  Carnochan  &  Mitchel  shall  be  placed 
in  the  hands  of  such  trustees,  and  the  same,  or 
such  parts  as  may  be  necessary,  to  be  sold,  and 
the  proceeds  appropriated  in  like  manner  to  the 
payment  of  the  balance  found  due  to  William 
Christie  by  Carnochan  &  Mitchel,  until  the  same 
is  paid.     That,  as  soon  as  that  balance  is  paid, 
the  deeds  and  other  encumbrances  held  by  said 
William  Christie,  with  the  settled  account  and 
note  of  Carnochan  &  Mitchel,  are  to  be  deliver* 
ed  up. 

"  That  it  shall  be  referred  to  the  said  arbitra- 
tors  to  determine  whether  the  payment  of  the 
balance  should  be  made  in  England  at  par,  or 
here." 

"  On  the  14th  of  February,  1822,  the  following 
award  was  returned,  and  filed  in  Court. 

"  IN    THE  SIXTH    CIRCUIT    COURT  OP   THE    UNITED 
STATES,  DISTRICT   OF  GEORGIA. 

"  C.  and  M.  ) 

v.  >  In  equity \ 

C.  and  J.    ) 

"  Arbitration.  The  undersigned  arbitrators, 
chosen  and  selected  by  the  above  named  parties, 
as  will  more  fully  appear  by  reference  to  the  sub- 
mission calling  them  to  perform  this  duty,  under 
date  of  the  twenty-eighth  of  December,  eighteen 
hundred  and  twenty-one,  beg  leave  to  report  and 
award  to  the  following  result,  after  the  most  pa- 
tient hearing   of  the  parties  aforesaid,   and   a 
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1826.    careful  examination  of  the  books,  papers,  letters, 


„       .      and  vouchers,  which  have  been  submitted  to  their 

Carnocban 

y.  inspection,  and,  also,  after  giving  all  matters  «ad 
things  in  controversy  the  most  mature  delibera- 
tion. 

« 1st  That  William  Christie  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Carno- 
chan and  Mitchel,  the  sum  of  eighteen  thousand 
eight  hundred  and  forty-six  dollars  and  fifty-five 
cents,  as  an  amount  paid  by  said  Carnochan  & 
Mitchel,  through  Mitchel,  Nephew  &  Co.  of  Ha- 
vana, to  Messrs.  John  &  James  Inerarity,  for 
sixteen  shares,  or  eighty  thousand  acres  of  land, 
bought  by  Carnochan  &  Mitchel,  by  order,  and 
for  account  of,  William  Christie,  of  said  John 
&  James  Inerarity,  lying  in  the  territory  of  West 
Florida ;  that  the  said  Carnochan  &  Mitchel  be 
also  credited  with  an  accumulating  interest  on 
said  amount  from  the  dates  of  payment,  which 
precise  periods  will  more  fully  appear  by  refe- 
rence to  an  affidavit  made  by  Colin  Mitchel  at 
Havana,  on  the  nineteenth  day  of  October,  eigh- 
teen hundred  and  twenty- one  ;  said  interest  to 
be  calculated  at  and  after  the  rate  of  five  per 
centum  per  annum  ;  provided,  nevertheless,  that 
the  said  John  Carnochan  and  Peter  Mitchel 
shall  grant,  or  cause  to  be  granted,  unto  the 
$aid  William  Christie,  a  clear,  unencumbered, 
and  satisfactory  title,  to  the  said  sixteen  shares, 
or  eighty  thousand  acres  of  land  lying  in  West 
Florida  as  aforesaid. 

*4  2d.  William  Christie  to  place  to  the  credit 
9ide  of  his  account  with  the  late  firm  of  Carno- 
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chan  &  Mitchel,  the  sum  of  ten  thousand  pounds  1826. 
sterling,  or  forty-four  thousand  four  hundred  and 
forty-four  dollars  and  forty- four  cents,  being  in 
payment  to  Carnochan  &  Mitchel  for  thirty  shares, 
or  one  hundred  and  fifty  thousand  acres  of  land, 
lying  in  the  territory  as  aforesaid  of  West  Flo- 
rida ;  the  said  sum  of  forty-four  thousand  four 
hundred  and  forty-four  dollars  and  forty-four 
cents,  to  draw  an  accumulating  interest  to  the  cre- 
dit of  the  said  Carnochan  &  Mitchel,  at  and  after 
the  rate  of  five  per  centum  per  annum.  The  pe- 
riod when  said  interest  shall  commence  to  be 
calculated,  shall  be  from  the  day  of  the  date  of 
the  title,  which  title  is  referred  to  in  the  provi- 
sion next  following :  provided,  nevertheless,  that 
the  said  John  Carnochan  and  Peter  Mitchel 
shall  grant,  or  cause  to  be  granted,  unto  the  said 
William  Christie,  a  clear,  unencumbered,  and  sa- 
tisfactory title  of  the  said  thirty  shares,  or  one 
hundred  and  fifty  thousand  acres  of  land,  lying  in 
the  territory  of  West  Florida  as  aforesaid. 

"  3d.  William  Christie  to  place  to  the  credit 
side  of  his  account,  with  the  late  firm  of  Carno- 
chan &  Mitchel,  the  one  half  amount  of  the  ster- 
ling cost  of  a  case  of  merchandise,  marked  AP. 
(56)  number  fifty-six,  shipped  to  A.  H.  Putnam  & 
Co.,  in  the  year  eighteen  hundred  and  sixteen, 
amounting  to  the  sum  of  ninety-one  pounds,  eight 
shillings,  and  seven  pence,  as  the  whole  cost ;  one 
half  to  be  thus  credited  is  forty-five  pounds, 
fourteen  shillings,  and  three  pence  half  penny, 
or  two  hundred  and  three  dollars  sixteen  cents, 
without  placing  any  interest  whatever  to  the  ere- 


Carnochan 

.     T..    . 

Christie. 
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1826.  dit  of  Carnochan  &  Mitchel,  on  this  amount,  no 
interest  considered  as  of  right  accruing  on  this 
credit. 

"  4th.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Carno- 
chan &  Mitchel,  one  third  of  the  net  proceeds  of 
twenty-one  bales  of  cotton,  the  whole  amount  of 
net  proceeds  of  twenty-five  bales  of  cotton, 
and  also  the  whole  amount  of  net  proceeds 
of  thirty-nine  bales  of  cotton,  with  an  accu- 
mulating interest  from  the  date  when  in  funds 
from  the  sale  of  same,  at  and  after 'the  rate 
of  five  per  centum  per  annum :  provided,  ne- 
vertheless, that  the  said  John  Carnochan  & 
Peter  Mitchel  shall  grant  to  said  William  Christie, 
the  bonds  of  Bainbridges  &  Brown,  of  London, 
indemnifying  the  said  William  Christie  against 
any  future  claimants  whatever,  for  the  net  pro- 
ceeds of  said  twenty-five  bales  of  cotton  ;  and, 
also,  against  all  such  unascertained  charges  as 
now  exist,  or  may  hereafter  exist,  against  the 
thirty-nine  bales  of  cotton  as  aforesaid. 

"  5th.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Carno- 
chan &  Mitchel,  one  half  the  amount  of  three 
hundred  and  fifty  pounds  sterling  paid  for  deeds. 
&c,  one  half  to  be  borne  by  the  said  William 
Christie,  and  the  other  half  by  Carnochan  & 
Mitchel,  being  seven  hundred  and  seventy-seven 
dollars  and  seventy-seven  cents,  with  interest  at 
five  per  centum  per  annum  as  aforesaid,  from  the 
period  of  the  debit  in  the  books  of  said  William 
Christie: 

"  6th.  William  Christie  to  place  to  the  credit 
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side  of  his  account  with  the  late  firm  of  Carao-    1826. 
chan  &  Mitchel,  a  discount  paid  by  Carnochan  cT^htn 
&  Mitchel  on  Virginia  bank  notes  received  from        ▼•  m 
John  Grave,  on  account  of  William  Christie, 
amounting  to  twenty- two  hundred  and  ten  dol- 
lars, at  two  and  a  half  per  cent,  is  fifty-fiver  dol- 
lars and  twenty-five  cents,  with  interest,  at  five 
per  centum  per  annum,  from  the  date  of  receipt 
of  said  money. 

"  7th.  Wm.  Christie  to  place  to  the  credit  side 
of  his  account  with  the  late  firm  of  Carnochan 
and  Mitchel,  the  sum  of  sixty  dollars  and  seven- 
ty-five cents,  for  attaching  money  in  the  hands 
of  R.  Harvey,  of  Augusta,  with  interest  of  five 
per  centum  per  annum,  from  the  date  of  such 
charge  in  the  books  of  Carnochan  &  Mitchel. 

"  8th.  William  Christie  to  place  to  the  credit 
side  of  his  account  with  the  late  firm  of  Carno- 
chan &  Mitchel,  two  thirds  amount  of  the 
expenses  on  loading  the  ships  Ocean  anc(  Aber- 
deen, the  whole  amounting  to  two  hundred  and 
forty-three  dollars  and  seventy-five  cents ;  two 
thirds  of  which,  to  be  credited  as  aforesaid,  is 
one  hundred  and  sixty-two  dollars  and  fitly  cents, 
with  interest  as  aforesaid,  at  the  rate  of  five  per 
centum  per  annum,  from  the  date  of  such  charge 
int  he  books  of  Carnochan  &>  Mitchel. 

"9th.  Carnochan  &  Mitchel  to  place  to  the 
credit  side  of  their  account  with  William  Chris- 
tie, the  sum  of  four  pounds  sterling,  or  seventeen 
dollars  and  seventy  cents,  paid  by  the  latter  to 
Captain  Munro,  with  interest,  as  aforesaid,  at 
the  rate  of  five  per  centum  per  annum  from  the 
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1826.    date  of  such  advance,  as  entered  in  the  books 
of  William  Christie. 


Cirnocban 

▼.  "  10th.  Carnochan  &  Mitchel  are  to  account 

to  William  Christie  for  a  Libranza,  amounting* 
to  three  hundred  dollars,  transmitted  to  Colin 
Mitchel,  of  Havana,  for  collection;  also  for  ft 
piece  of  red  cloth  and  some  thread,  remaining 
on  hand  unsold. 

"  11th.  The  undersigned  distinctly  award  and 
determine,  that  the  amounts  expressed  in  the  first, 
second,  and  fourth  preceding  items  of  this  in- 
strument of  award,  cannot  be  considered  as  sums 
to  the  credit  side  of  William  Christie's  account 
with  Carnochan  &  Mitchel,  until  all  the  condi- 
tions annexed  to  those  respective  items  are  fulfil-* 
led.  The  amounts  expressed  in  items  third, 
fifth,  sixth,  seventh  and  eighth,  are  without  any 
condition,  and  are,  of  course,  to  be  immediately 
placed  to  the  credit  of  Carnochan  &  Mitchel, 
in  the  account  of  William  Christie. 

"  12th.  The  undersigned  arbitrators  award, 
and  hereby  decide,  that  the  interest  of  William 
Christie  in  the  Florida  lands,  meaning  thereby 
the  80,000  acres,  and  150,000  acres,  mentioned 
in  item3  first  and  second  of  this  instrument  of 
award,  is  an  undivided  interest. 

"  18th.  The  undersigned  arbitrators  award,  and 
hereby  decide,  that  William  Christie  is  entitled 
to  debit  and  credit  Carnochan  &  Mitchel,  in 
account,  at  the  rate  of  five  per  centum  per  an- 
num interest  annually,  as  same  as  heretofore, 
or   shall    hereafter  become  due,    so   that   each 
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annual  accumulation  of  interest  shall  become     1826, 
principal,  and  be  considered  as  same.  pK3S 

"  14th.  The  arbitrators  feel  themselves  unquali-  _  y 
fied  to  decide  upon  a  bill  of  charges  exhibited  by 
William  Christie  as  his  expenses  in  prosecuting 
this  suit,  together  with  other  charges  that  -have 
been  incurred,  incidental  to  the  same,  both  in 
England  and  this  country,  and  would  beg  leave, 
with  the  consent  of  both  parties,  to  refer  the 
same  to  his  Honour,  the  Judge,  to  decide  on 
whom,  in  this  controversy,  such  expenses  can 
most  properly  fall. 

"  15th.  The  arbitrators  do  hereby  award  and 
decide,  that  any  balance  that  is  now  due,  or  shall 
be  hereafter  paid  by  Carnochan  &  Mitchel  to 
William  Christie,  shall  be  considered  as  money 
due  and  payable  in  England  at  par.  If,  there- 
fore, the  sum  is  paid  by  Carnochan  &  Mitchel 
to  William  Christie  in  the  United  States,  it  must 
be  in  British  sterling,  at  the  current  rate  of  ex- 
change between  the  two  countries. 

"  16th.  Whereas  William  Christie  has  this  day 
exhibited  to  the  undersigned  arbitrators  his  en- 
tire account  current  with  the  late  firm  of  Carno- 
chan &  Mitchel,  with  interest  calculated  thereon 
up  to  the  sixteenth  instant,  we  have  duly  exa- 
mined the  same,  and  believe  it  to  be  a  just  and  faith- 
ful account,  showing  an  amount  of  thirty  thou- 
sand four  hundred  and  eighty-three  pounds,  one 
shilling  and  two  pence,  or  one  hundred  and  thirty- 
five  thousand,  four  hundred  and  eighty  dollars, 
and  twenty-five  cents,  due  him  from  Carnochan 
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1826.     &  Mitchel,  and  which  sum  we  do  hereby  award 
^^"^  unto  the  said  William  Christie  as  the  basis  upon 

Carnochan  * 

v.  which  a  final  settlement  of  accounts  shall  take 
place  between  him  and  the  said  Carnochan  & 
Mitchel.  It  is  to  be  distinctly  understood  by 
both  parties  in  this  controversy,  that  this  amount 
of  (thirty  thousand  four  hundred  and  eighty- 
three  pounds,  one  shilling,  two  pence  sterling, 
or)  one  hundred  and  thirty-five  thousand  four 
hundred  and  eighty  dollars,  and  twenty-five 
cents/  as  now  awarded  to  William  Christie,  is 
subject  to  all  such  deductions  as  are  mentioned 
in  the  preceding  items  of  this  instrument  of 
award ;  namely,  the  unconditional  items  to  be 
immediately  deducted  ;  the  conditional  items  to 
be  deducted  as  the  provisions  of  those  condi- 
tions shall  be  removed  by  Carnochan  &  Mitchel, 
as  will  more  fully  appear  is  intended  by  the  ar- 
bitrators, by  reference  to  the  eleventh  item  of 
this  instrument  of  award :  provided,  neverthe- 
less, that  such  amounts  as  are  awarded  to  the 
credit  of  Carnochan  and  Mitchel  in  the  preceding 
items  of  this  instrument  of  award,  as  are  hereby 
credited  in  the  account  current,  as  aforesaid,  of 
William  Christie,  shall  be  considered  always  as 
settled  by  being  placed  in  said  account  to  the 
credit  of  Carnochan  &  Mitchel,  and,  of  course, 
cannot  be  deducted  again,  as  might  be  inferred, 
without  this  explanation,  under  the  name  of  a 
provision  to  this  item  the  sixteenth. 

"  17th.  This  item  the  arbitrators  beg  leave  to 
introduce  as  explanatory,  rather  than  having  any 
specific  award  or  decision  thereon,  affecting  the 
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parties  in  controversy,  by  observing,  that  the    1826. 
actual  amount  that  it  may  be  desirable  to  ascer-  v^"v">/ 

J  Carnochan 

tain  may  be  due  from  Carnochan  &  Mitchel  to  _  ▼. 
William  Christie,  at  any  future  day,  arising  from 
the  account  now  referred  to  of  William  Christie, 
and  also  the  deductions  to  be  made  from  the 
same,  growing  out  of  this  instrument  of  award, 
may  be  known  by  ascertaining  whether  Carno- 
chan &  Mitchel  have  removed  the  conditions  an- 
nexed to  items  first,  second,  and  fourth ;  and,  if 
found  to  be  removed,  then  the  whole  amount  now 
awarded  in  their  favour  (under  conditions)  will 
be  placed  to  their  credit  in  the  account  of  Wil- 
liam Christie ;  which,  on  supposition  of  being 
removed  and  placed  at  their  credit  at  this  period 
of  time,  would  leave  a  balance  due  from  Carno- 
chan &  Mitchel  to  William  Christie,  of  a  sum 
within  the  amount  of  seventy  thousand  dollars. 

(Signed,)  "  Sam.  Nicholas, 

"  Wm.  Gaston. 
"  Savannah,  February  13fft9  1822." 

Exceptions  were  taken  to  this  award ;  and,  on 
the  23d  of  December,  1822,  an  interlocutory  de- 
cree was  pronounced  by  the  Circuit  Court,  affirm- 
ing the  award,  and  referring  the  cause  to  the 
Register,  "  to  report  the  precise  amount  due  the 
defendant,  absolutely,  according  to  the  principles 
established  by  the  award;  also,  the  amount  due 
hypothetically,  should  the  complainants  fail  to 
fulfil  the  conditions  imposed  by  the  award  ;  in 
which  undertaking  he  shall  be  at  liberty  to  in- 
voke the  aid  of  the  arbitrators,  or  either  of  them. 
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1826.    He  must  also  report  to  the  Court  the  titles  pro- 
^TV!^'  Turned  to  be  given  by  the  complainants  to  the  de* 
v.       fendant  Christie,  tor  the  several  purchases  of  the 
Chriitie.    pjorida  lands,  should  any  difficulty  arise  be- 
tween the  parties  on  the  legal  sufficiency  of  the 
titles." 

The  Court  also  directed  the  parties  to  join  in 
a  transfer  of  the  Florida  lands  to  trustees,  for 
the  purpose  of  raising  the  money  due  under 
the  award,  when  instructed  to  do  so  under  order 
of  the  Court. 

The  report  of  the  Register  was  made,  show- 
ing the  sum  due  according  to  the  award,  should 
a  title  be  made  to  Christie  for  the  Florida  lands 
he  had  purchased;  and  also  the  sum  which 
would  be  due,  should  no  such  deeds  be  made. 

At  the  same  term,  on  the  return  of  this  report, 
a  final  decree  was  pronounced,  affirming  the 
award,  and  affirming  also  the  Register's  report ; 
and  directing  the  parties  to  join  in  a  transfer  of 
their  whole  interest  in  the  Florida  lands  to  trus- 
tees, "  in  trust  to  hold  the  same  in  pursuance  of 
the  terms  of  the  said  submission,  and  the  award 
made  thereon.9'  The  injunction  was  dissolved, 
and  the  bill  dismissed. 

The  plaintiffs  appealed  from  this  decree,  and 
contend,  that  the  award  ought  to  be  set  aside, 
because, 

1st.  The  arbitrators  have  not  decided  the 
whole  matter  that  was  submitted  to  them. 

2d.  They  have  decided  and  awarded  what  Was 
not  submitted. 

3d.  The  award  is  uncertain. 


OF  THE  UNITED  STATES.  4£l 

1.  In  support  of  the  exception  founded  on  the    1896. 
failure  of  the  arbitrators  to  decide  on  the  whole  &£££* 
toatter  submitted  to  then,  it  is  alleged  by  the        *.  k 
plaintiffs,  that  the  duress  under  which  the  deeds       tistM# 
of  trust,  ,  executed  in  England,  were  obtained,  S^^L^ 
constituted  a  very  essential  part  of  the  contro-  £rtVdidde 
versy,  on  which  the  award  is  entirely  silent.        the  whole  mat- 

•  *  ten  referred. 

It  is  undoubtedly  true,  that  this  is  a  "  matter  in 
controversy  as  exhibited  in  the  pleadings,"  and 
would  be  submitted  to  the  arbitrators  by  the  ge- 
neral words  of  the  first  sentence,  describing  the 
extent  of  the  submission,  if  it  were  not  with* 
drawn  from  them  in  a  subsequent  part  of  the 
same  instrument.  But  we  think  it  is  withdrawn. 
After  directing  that  the  arbitrators  shall  ascer- 
tain the  balance  due  on  the  account,  the  agree- 
ment of  submission  adds :  "  that  as  soon  as  that 
balance  is  paid,  the  deeds  and  other  encumbran- 
ces held  by  the  said  William  Christie,  with  the 
settled  account  and  note  of  Camochan  & 
Mitchel,  are  to  be  delivered  up." 

This  is,  we  think,  a  waiver  of  any  objection 
to  the  manner  in  which  those  deeds  were  ob- 
tained, and  an  admission  that  they  should  remain 
in  the  hands  of  Christie  as  a  security  for  the 
debt,  until  it  should  be  discharged. 

2.  The  second  omission  with  which  this  award 
is  charged,  is  the  failure  to  decide  on  the  claim 
of  the  plaintiffs  to  a  credit  for  Christie's  propor- 
tion of  the  expenses  incurred  in  the  settlement 
of  the  Florida  lands. 

This,  too,  was  undoubtedly  a  matter  of  contro- 
versy.   But  we  think  it  has  been  decided.    The 
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1826.  arbitrators  have  allowed  to  the  plaintiffs  several 
^fanocbZai  credits  claimed  by  them,  but  have  not  expressed 
v.  their  rejection  of  any  item  which  may  have  been 
made  and  disallowed.  Instead  of  introducing 
into  the  award  the  several  items  which  may  have 
been  claimed  and  disallowed,  they  award  a  spe- 
cific sum  to  the  defendant,  with  a  declaration 
that  the  several  items  enumerated  in  the  prece- 
ding part  of  the  award  as  credits  to  which  the 
plaintiffs  are  entitled,  are  to  be  deducted  there- 
from. This  is,  we  think,  a  rejection  of  all  cre- 
dits not  enumerated. 

3.  The  failure  to  decide  on  the  allegation  made 
in  the  bill,  and  denied  in  the  answer,  that  50,000 
acres,  part  of  the  interest  in  the  Florida  land 
sold  to  the  defendant,  was  a  mere  donation,  made 
under  expectations  which  were  entirely  disap- 
pointed. 

This  also  is,  we  think,  decided  in  the  award. 
The  2d  article  directs  a  credit  of  £10,000  ster- 
ling to  be  given  to  C.  &  M.,  being  in  payment 
to  them  for  thirty  shares,  or  150,000  acres  of 
land,  lying  in  the  territory  of  West  Florida. 
This,  we  think,  asserted  the  title  of  the  said 
Christie  to  the  whole  quantity  of  land,  and  ne- 
gatives the  right  of  the  plaintiffs  to  reclaim  any 
part  of  it. 
objection  to     The  second  objection  to  the  award  is,  that  the 

the  award,  that       i  ..       .  i  j     j       . 

the  arbitrators  arbitrators  have  exceeded  their  power,  in  requi- 
thelr  powee^ed  r*ng  the  plaintiffs  to  give  a  clear  unencumbered 

title  to  the  Florida  lands. 

The  plaintiffs  are  not  required  to  give  a  title. 

This  is  not  a  substantive  and  independent  part 
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of  the  award,  directing  them  to  do  a  particular     1826. 
act,  for  the  neglect  of  which  they  would  be  lia-  ^^dwii 
ble  to  damages,  or  for  the  enforcing  of  which  an        v. 
attachment   might    issue.      This   part   of    the 
award  is  not  compulsory.  If  the  plaintiffs  choose 
to  waive  the  credit  for  the  purchase  money,  they 
are  left  at  liberty  to  do  so,  and  to  withhold  the 
title,  in  which  case  the  award  affords  the  defend* 
ant  no  coercive  means  to  compel  a  conveyance. 

But  had  this  article  of  the  award  been  peremp- 
tory, it  is  by  no  means  clear  that  the  arbitrators 
would  have  exceeded  their  power  in  making  it. 
That  power  extends  to  all  matters  in  contro- 
versy, as  exhibited  in  the  pleadings,  unless  it  be 
restrained  by  other  parts  of  the  submission. 
The  title  which  the  defendant  might  rightfully 
demand  was  one  of  these  matters.  The  plain- 
tiffs contend  in  their  bill,  that  the  defendant  was 
perfectly  acquainted  with  the  state  of  the.  title, 
and  was  bound  to  take  it,  such  as  it  was ;  and 
there  are  strong  circumstances  to  support  their 
pretensions,  at  least  as  far  as  respects  the  80,000 
acres  purchased  from  the  Inerarities.  The  de- 
fendant insists  that  they  were  bound  to  make 
him  a  clear  title,  and  relies  to  prove  this  on  a 
memorandum  at  the  foot  of  a  stated  account,  in 
these  words : 

"  Memorandum.  From  the  balance  due  to  me  on 
this  account  as  per  contra,  there  is  to  be  deduct- 
ed, as  agreed  on  between  Messrs.  Carnochan  & 
Mitchel  and  myself,  in  lieu  of  150,000  acres,  or 
30  shares  of  their  purchase  of  Apalachicola 
'  lands,   held  in  trust  for  them  by   Mr.   Colin 
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1826.    Mitchel,  on  his  and  their  executing  to  me  a  pro* 
per  title  for  the  same,  the  sum  of  10,000  pounds." 

The  memorandum  proceeds  in  like  manner  to 
state,  that  on  a  title  for  the  80,000  acres,  there 
shall  be  deducted  the  sum  of  6,583  pounds  eight 
shillings  and  six  pence. 

The  question,  what  was  a  proper  title,  was  for 
a  Court  to  decide  under  all  the  circumstances  of 
the  contract,  and  was  transferred  to  the  arbitra- 
tors by  the  submission,  unless  it  be  withdrawn 
from  them  by  a  subsequent  clause  of  that  instru- 
ment* 

The  plaintiffs  contend,  that  it  is  withdrawn  by 
the  provision,  that,  if  the  arbitrators  should  de- 
cide that  Christie  was  entitled  to  an  undivided 
interest  in  the  proceeds  of  the  Florida  lands, 
then  the  whole  property  shall  be  placed  in  the 
hands  of  trustees,  "  with  authority  to  sell  the 
same,  or  such  part  thereof  as  may  be  necessary, 
and  appropriate  the  proceeds  to  William  Chris- 
tie on  his  own  account,  and  to  the  credit  of  the 
balance  which  shall  be  found  due  to  him,  until 
the  same  is  extinguished  in  the  proportion  of  the 
respective  interests  of  W.  C.  and  C.  &  M ." 

The  12th  article  of  the  award  decides,  that  the 
interest  of  W.  C.  in  the  Florida  lands,  is  an  un- 
divided interest.  The  plaintiffs  insist,  that  the 
parties  have  themselves  provided  for  the  state  of 
things  produced  by  this  decision.  They  have 
directed  that  all  the  lands  shall  be  placed  in  the 
hands  of  trustees,  to  be  sold  by  them  so  far  as 
may  be  necessary  for  the  payment  of  the  debt 
due  to  Christie.     They  have  agreed  on  what 
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shall  be  done  if  the  lands  were  held  in  common,    1826. 
and  that  on  which  they  have  agreed ,  is  inconsis-  q£^£^ 
tent  with  what  the  arbitrators  have  done.  v. 

There  is,  undoubtedly,  some  confusion  in  this 
part  of  the  submission,  which  renders  the  con* 
st ruction  difficult.  It  directs,  that  the  interest  of. 
Christie,  as  well  as  that  of  C.  &  M.,  shall  be 
sold,  and  the  proceeds  applied  to  the  individual 
credit  of  Christie,  and  to  the  credit  of  C.  &  M. 
on  their  debt  to  Christie,  in  proportion  to  their 
respective  interests  in  the  land.  This  may  bo 
readily  done,  should  the  lands  be  sufficient  to 
discharge  the  debt.  Should  they  be  insufficient, 
and  should  the  insufficiency  arise  from  want  of 
title  in  C.  &  M.,  Christie  gives  the  credit  abso- 
lutely, although  he  had  contended  that  the  right 
of  the  plaintiffs  to  the  credit  depended  on  the  va- 
lidity of  the  title  they  sold.  This  consideration 
may  enter  into  the  construction  of  the  submis- 
sion, if  the  words  be  doubtful,  but  cannot  control 
the  arrangement  of  the  parties  if  that  be  intelli- 
gible. We  rather  incline  to  the  opinion,  that  as 
the  whole  property,  including  the  interest  of 
Christie,  was  to  be  placed  in  the  hands  of  trus- 
tees to  be  sold  on  joint  account,  that  the  convey- 
ance of  a  title  to  Christie  could  not  be  contem- 
plated as  a  preliminary  measure.  But  it  is  un- 
necessary to  give  any  positive  opinion  on  this 
point,  because,  we  think,  the  award  must  be  set 
aside  because  it  is  uncertain,  and  not  final  in  a 
very  material  point. 

The  arbitrators  have  determined  that  C*  &• 

Vol.  XL  :><) 
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1826.    M.  are  entitled  to  a  credit  of  63,290  dollars  and 

o£w£h!!Zf  09-  cents>  on  account  of  the  sales  of  lands  to 
v.        Christie,  provided  they  "  shall  grant,  or  cause 

ThJ  awirdto  ke,  grante^» *°  ^e  wM  W.  C,  a  clear,  unen- 
•et  aside,  >■  cumbered  and  satisfactory  title"  to  the  said  lands. 

being     uncer-  * 

tain  and  in-  No  time  is  limited  by  which  this  title  shall  be 

conclusive* 

made.  The  question,  then,  whether  this  credit 
is  to  be  allowed,  or  disallowed,  is  left  indefinitely 
open.  Consequently,  the  award  is  not  final.  It 
does  not  settle  the  accounts  between  the  par- 
ties. 

If  it  be  said  that  the  Court  may  prescribe  some 
time  by  which  the  title  shall  be  made,  the  an- 
swer is,  that  if  the  arbitrators  could  refer  that 
question  to  the  Court,  they  have  not  done  so. 
They  have  left  it  entirely  open.  But  the  award 
ought  itself  to  settle  finally  and  conclusively  the 
whole  matter  referred  to  them.  It  is  contrary  to 
the  principle  of  a  general  reference,  that  the 
Court  should  take  the  award  as  far  as  it  goes, 
and  supply  all  omissions  by  its  decree.  The 
award  ought  to  be  in  itself  a  complete  adjust- 
ment of  the  controversies  submitted  to  the  arbi- 
trators. 

This  award,  therefore,  ought  to  be  set  aside, 
and  the  decree  affirming  it  reversed,  and  the 
cause  remanded  to  the  Circuit  Court.  The  case 
will,  then,  stand  before  that  Court  as  it  did  pre- 
vious to  the  submission.  The  Court  may  dis- 
solve the  injunction  so  far  as  it  should  be  perfectly 
satisfied  that  the  plaintiffs  are  indebted  to  the 
defendant;  and  Christie  may  either  avail  him- 
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self  of  the  deeds  he  has  received,  or  file  a  cross     1826. 
bill  praying  the  aid  of  the  Court. 

Decree.  This  cause  came  on,  &c  On  con- 
sideration whereof,  this  Court  is  of  opinion,  that 
there  is  error  in  the  decree  of  the  Circuit  Court 
in  affirming  the  award  made  by  the  arbitrators  in 
this  cause,  which  said  award  ought  to  have  been 
set  aside,  because  the  same  is  not  certain  and 
final.  It  is,  therefore,  decreed  aud  ordered, 
that  the  said  decree  be  reversed  and  annulled, 
and  that  the  cause  be  remanded  to  the  Circuit 
Court,  with  directions  to  set  aside  the  said  award, 
and  to  take  such  further  proceedings  in  the 
said  cause  as  may  be  equitable  and  just. 


[CONSTITUTIONAL  LAW.] 

The  United  States  v.  Ortega. 

An  indictment  under  the  Crimes  Act  of  1790,  c  36.  [IX.]  s.  87.  for 
infracting  the  law  of  nations  by  offering  fiolence  to  the  person  of 
a  foteign  minister,  is  not  a  case  "  affecting  ambassadors,  other  pub- 
lic ministers  and  consuls,"  within  the  £d  section  of  the  3d  article  of 
the  constitution  of  the  United  States. 

The  Circuit  Courts  have  jurisdiction  of  such  an  offence  under  the 
11th  section  of  the  Judiciary  Act  of  1789,  c.  20. 

Qturre.  Whether  the  jurisdiction  of  the  Supreme  Court  is  not  only 
original,  bat  exclusive  of  the  Circuit  Court,  in  "  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,"  within  the  true 
construction  of  the  2d  section  of  the  3d  article  of  the  constitution  ? 


CASES  IN  THE  SUPREME  COURT 

Mr.  Justice  Washington  delivered  the  opi- 
nion of  the  Court. 

The  defendant,  Juan  Gualberto  de  Ortega, 
was  indicted  in  the  Circuit  Court  of  the  United 
March  uth.  States  for  the  eastern  District  of  Pennsylvania, 
for  infracting  the  law  of  nations,  by  offering  vio- 
lence to  the  person  of  Hilario  de  Rivas  y  Salmon, 
the  charge  d'affaires  of  his  Catholic  Majesty  the 
King  of  Spain  in  the  United  States,  contrary  to 
the  law  of  nations,  and  to  the  act  of  the  Con- 
gress of  the  United  States  in  such  case  provided. 
The  jury  having  found  a  verdict  of  guilty,  the 
defendant  moved  in  arrest  of  judgment,  and  as- 
signed  for  cause, "  that  the  Circuit  Court  has  not 
jurisdiction  of  the  matter  charged  in  the  indict- 
ment, inasmuch  as  it  is  a  case  affecting  an  am- 
bassador or  other  public  minister."  The  opinions 
of  the  Judges  of  that  Court  upon  this  point  being 
opposed,  the  cause  comes  before  this  Court  upon 
a  certificate  of  such  disagreement. 

The  questions  to  which  the  point  certified  by 
the  Court  below  gives  rise,  are,  first,  whether 
this  is  a  case  affecting  an  ambassador  or  other 
public  minister,  within  the  meaning  of  the  second 
section  of  the  third  article  of  the  constitution  of 
the  United  States.  If  it  be,  then  the  next  ques- 
tion would  be,  whether  the  jurisdiction  of  the 
Supreme  Court  in  such  cases,  is  not  only  original, 
but  exclusive  of  the  Circuit  Courts,  under  the 
true  construction  of  the  above  section  and  ar- 
ticle. 

The  last  question  need  not  be  decided  in  the 
present   case,  because  the  Court  is  clearly  of 
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opinion,  that  this  is  not  a  case  affecting  a  public 
minister,  within  the  plain  meaning  of  the  consti- 
tution. It  is  that  of  a  public  prosecution,  insti- 
tuted and  conducted  by  and  in  the  name  of  the 
United  States,  for  the  purpose  of  vindicating  the 
law  of  nations,  and  that  of  the  United  States, 
offended,  as  the  indictment  charges,  in  the  per- 
son of  a  public  minister,  by  an  assault  committed 
on  him  by  a  private  individual.  It  is  a  case,  then, 
which  affects  the  United  States,  and  the  indivi- 
dual whom  they  seek  to  punish ;  but  one  in 
which  the  minister  himself,  although  he  was  the 
person  injured  by  the  assault,  has  no  concern, 
either  in  the  event  of  the  prosecution,  or  in  the 
costs  attending  it. 

It  is  ordered  to  be  certified  to  the  Circuit  Court 
for  the  eastern  District  of  Pennsylvania,  that 
that  Court  has  jurisdiction  of  the  matter  char- 
ged in  the  indictment,  the  case  not  being  one 
which  affects  an  ambassador  or  other  public 
minister. 


1826. 


U.  State* 
Ortega. 


Certificate  accordingly.* 


a  The  constitution  of  the  United  States  provides,  (art.  3.  sec. 
2.)  that  "  the  judicial  power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  this  constitution,  the  laws  o(  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority ;  to  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction  ;  to 
controversies  to  which  the  United  States  shall  be  a  party ;  to  con- 
troversies between  two  or  more  States,  between  a  State  and  citizens 
of  another  State,  between  citizens  of  different  States,  between  citi- 
zens of  the  same  State  claiming  lands  under  grants  of  different 


470  CASES  IN  THE  SUPREME  COURT 

1826*     States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign 
\_0-~ w— ^_   states,  citizens,  or  subjects."     And  that,  "  in  all  cases  affecting 
U.  States    ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
O^l-.      which  a  State  shall  be  party,  the  Supreme  Court  shaU  have  origi- 
naljurisdictvm.    In  all  the  other  cases  before  mentioned,  the  Su- 
preme Court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions,  and  under  such  regulations,  as  the  Con- 
gress shall  make." 

The  Crimes  Act,  of  1790, c.  36.  [ix.]  s.  25.  enacts,  "That if 
.  any  writ  or  process  shall  at  any  time  be  sued  forth  or  prosecuted 
by  any  person  or  persons  in  any  of  the  Courts  of  the  United 
States,  or  in  any  of  the  Courts  of  a  particular  State,  or  by  any 
Judge  or  Justice  therein  respectively,  whereby  the  person  of  any 
ambassador,  or  other  public  minister,  of  any  foreign  prince  or  state, 
authorized  and  received  as  such  by  the  President  of  the  United 
States,  or  any  domestic  or  domestic  servant  of  any  such  ambas- 
sador or  other  public  minister,  may  be  arrested  or  imprisoned,  or 
his  or  their  goods  or  chattels  be  distrained,  seized,  or  attached, 
such  writ  or  process  shall  be  deemed  and  adjudged  to  be  utterly 
null  and  void,  to  all  intents  and  purposes  whatsoever,  (s.  26.) 
That  in  case  any  person  or  persons  shall  sue  forth  or  prosecute  any 
such  writ  or  process,  such  person  or  persons,  and  all  attorneys  or  so- 
licitors, prosecuting  or  soliciting  in  such  case,  and  all  officers  exe- 
cuting any  such  writ  or  process,  being  thereof  convicted,  shall  be 
deemed  violators  of  the  law  oi  nations,  and  disturbers  of  the  public 
repose,  and  imprisoned  not  exceeding  three  years,  and  fined  at  the 
discretion  of  the  Court."  The  same  section  also  contains  a  pro- 
viso, excepting  from  the  operation  of  the  preceding  sections,  any 
citizen  or  inhabitant  of  the  United  Mates,  who  shall  have  contract- 
ed debts  before  entering  into  the  service  of  such  minister,  and  re- 
quiting the  name  of  such  servaut  to  be  previously  registered  in 
the  office  of  the  Secretary  of  State,  &c.  The  27th  section  pro- 
vides, "  That  if  any  person  shall  violate  any  safe  conduct  or 
passport  duly  obtained,  and  issued  under  the  authority  of  the  Uni- 
ted States,  or  shall  assault,  strike,  wound,  imprison,  or  in  any 
manner  infract  the  law  of  nations,  by  offering  violence  to  the 
person  of  an  ambassador,  or  other  public  minister,  such  person 
so  offending,  on  conviction,  shall  be  imprisoned  not  exceeding 
three  years,  and  fined  at  the  discretion  of  the  Court." 

The  Judiciary  Act  of  1789,  c  20.  s.  9.  provides,  "  That  the 


OF  THE  UNITED  STATES.  471 

District  Courts  shall  have,  exclusively  of  the  Courts  of  the  seve-  ]  826* 
ral  States,  cognizance  of  all  crimes  and  offences  that  shall  be  cog- 
unable  under  the  authority  of  the  United  States,  committed  with- 
in their  respective  districts,  or  upon  the  high  seas,  where  no  other 
punishment  than  whipping  not  exceeding  thirty  stripes,  a  fine  not 
exceeding  one  hundred  dollars,  or  a  term  of  imprisonment  not  ex- 
ceeding six  months,  is  to  be  inflicted."  "  And  shall  also  have 
jurisdiction,  exclusively  of  the  Courts  of  the  several  States,  of  all 
suits  against  consuls  or  vice-consuls,  except  for  offences  above  the 
description  aforesaid." 

The  same  act  (s.  11.)  provides,  that  the  Circuit  Courts  "  shall 
have  exclusive  cognizance  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  except  where  this  act 
otherwise  provides,  or  the  laws  of  the  United  States  shall  other- 
wise direct,  and  concurrent  jurisdiction  with  the  District  Courts, 
of  the  crimes  and  offences  cognizable  therein."  It  also  provides 
(8.  1 3.)  that  the  Supreme  Court  u  shall  have,  exclusively,  all  such 
jurisdiction  of  suits  or  proceedings  against  ambassadors,  or  other 
public  ministers,  or  their  domestics,  or  domestic  servants,  as  a 
Court  of  law  can  have  or  exercise  consistently  with  the  law  of 
nations ;  and  original,  but  not  exclusive  jurisdiction,  of  all  suits 
brought  by  ambassadors  or  other  public  ministers,  or  in  which  a 
consul,  or  vice-consul!  shall  be  a  party." 

The  question  whether  the  jurisdiction  of  the  Supreme  Court  in 
"  all  cases  affecting  ambassadors,  other  public  ministers,  and  con- 
suls," is  exclusive  as  well  as  original,  under  the  constitution,  so  as 
to  preclude  Congress  from  vesting  in  any  other  tribunal  jurisdic- 
tion over  such  cases^has  never  been  decided  in  terms  by  this 
Court.  But,  it  was  held,  as  early  as  the  year  1793,  in  the  Circuit 
Court  for  the  District  of  Pennsylvania,  by  Wilson  and  Peters, 
J.  J.  (Iredell.  J.  dissenting,)  that  the  jurisdiction  in  a  criminal 
prosecution  against  a  foreign  consul,  who  was  indicted  for  a  misde- 
meanor at  common  law,  was  constitutionally  vested  in  that  Court, 
under  the  1 1th  section  of  the  Judiciary  Act  of  1 789,  c  20.  (The 
United  States  v.  Ravara,  2  DaU.  Rtp  297.)  It  has,  however, 
been  expressly  determined  by  this  Court,  that  the  clause  of  the 
constitution  giving  the  Supreme  Court  appeVate  jurisdiction  in  all 
other  cases  than  those  in  which  original  jurisdiction  is  granted, 
does  not  exclude  the  Court  from  exercising  appellate  jurisdiction 
in  cases  "  arising  under  the  constitution,  laws,  and  treaties  of  the 
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1826*  Union/'  and  in  "  cases  of  admiralty  and  maritime  jurisdiction," 
v^-v**^^  although  an  ambassador,  other  public  minister,  or  consul,  may  be 
U.  8tates  a  party.  If,  for  example,  r  foreign  minister  is  sued  in  a  State 
Ort^^  Court  by  an  individual,  and  that  Court  should  take  jurisdiction, 
and  give  judgment  against  the  minister,  the  Supreme  Court  of  the 
United  States  may  revise  the  judgment  under  the  appellate  powers 
given  to  it  by  the  25th  section  of  the  Judiciary  Act  of  17&9)  c. 
20.  So,  where  the  inferior  Courts  of  the  Union  take  cognizance, 
as  Courts  of  admiralty  and  maritime  jurisdiction,  of  suits  brought 
by  foreign  consuls  in  maritime  causes  in  which  their  fellow  citi- 
zens are  interested,  the  appellate  power  of  this  Court  has  been 
constantly  exercised.  [See  the  judgment  of  this  Court  in  the  case 
of  Cohens  v  Virginia,  ante,  vol.  VI.  pp.  396—401.  in  which  the 
previous  case  of  Marbury  v.  Madison,  (1  Cranch't  Rep.  174.)  is 
revised  and  explained.]  But  where  the  jurisdiction  depends  merely 
upon  the  character  of  the  consul,  and  not  upon  the  nature  of  the 
case,  the  question  has  never  been  determined  by  this  Court,  whe- 
ther Congress  could  invest  any  other  tribunal  than  the  Supreme 
Court,  with  original  jurisdiction. 

It  has  been  decided  by  the  Supreme  Court  of  Pennsylvania, 
that  the  State  Courts  have  no  jurisdiction  of  any  suit  brought 
against  a  foreign  consul  or  vice-consul.     '  Mannhardt  v.  Soders- 
trom,  1  Binn.  Rep  138.)     There  seems  to  be  no  reason  to  doubt 
the  correctness  of  this  adjudication,  the  constitution  giving  to  the 
national  judiciary  cognizance  of  '  all  cases  affecting  consuls,"  and 
Congi  ess  having,  bv  the  9th  section  of  the  Judiciary  Act  of  1789, 
c.  20.,  vested  the  District  Courts  of  the  Union  with  jurisdiction  of 
various  matters  both  of  a  criminal  and  civil  nature,  in  some  of 
which  their  jurisdiction  is  exclusive  of  the  State  Courts,  and,  in 
others,  concurrent  with  them ;  and  towards  the  latter  part  of  the 
section,  the  District  Courts  being  vested  with  jurisdiction  "  exclu- 
sively of  the  Courts  of  the  several  States,  of  all  suits  against 
consuls  or  vice-consuls,  except  for  offences  above  the  description 
aforesaid."     The  word  suits  includes  those  both  of  a  civil  and 
criminal  nature ;  and   the  exception  of  "  oflences  above  the  de- 
scription aforesaid,"  refers  to  a  description  in  the  first  part  of  the 
section,  viz.  offences  where  no  other  punishment  than  whipping 
not  exceeding  thirty  stripes,  a  fine  not  exceeding  one  hundred  dol- 
lars, or  a  term  of  imprisonment  not  exceeding  six  months,  is  to  be 
inflicted. 
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The  Circuit  Courts  of  the  Union  have  jurisdiction  concurrently  1826. 
with  the  District  Courts,  of  offences  within  that  description,  in  v^v*^' 
cases  affecting*  consuls ;  and  the  Circuit  Courts  have  exclusive  ju-  u-  States 
risdiction  of  offences  above  that  description,  in  cases  affecting  con-  Orteia. 
suls.  It  has  also  been  determined  by  the  Supreme  Court  of  Penn- 
sylvania, that  this  last  jurisdiction  of  the  Circuit  Courts  is  not  only 
exclusive  of  the  District  Courts,  but  of  the  State  Courts.  Upon 
this  ground,  an  indictment  for  a  criminal  offence  under  the  laws  of 
Pennsylvania,  against  the  Russian  Consul  General,  was  quashed 
for  want  of  jurisdiction  by  that  Court,  in  1816.  (Commonwealth 
v.  Kosloff,  5  Serg.  fy  Ratole,  545.)  In  delivering  the  judgment  of 
the  Court  in  that  case,  Mr.  Chief  Justice  Tilghman  also  examined 
the  question,  as  to  the  nature  and  extent  of  the  privileges  of  con- 
sub  under  the  law  of  nations,  and  decided  that  the  privilege  of 
immunity  from  criminal  prosecutions  was  not  conferred  on  them 
by  that  law.  It  had  been  previously  determined  by  the  English 
Court  of  K.  B.,  in  1814,  that  they  were  not  privileged  as  public 
ministers  from  arrest  in  civil  cases.  (Vivian  v.  Beeker,  3  MauL 
Sf  Selw.  284.)  And  the  authorities,  cited  from  the  text  writers  on 
the  law  of  nations,  in  these  two  cases,  show  that  consuls  are  in  no 
respect  privileged  as  public  ministers. 

It  results  from  the  above  provisions  of  the  constitution,  the  acts 
of  Congress,  and  the  judicial  expositions  which  have  been  given 
to  them, 

1.  That  no  civil  suit  or  criminal  prosecution  can  be  commenced 
against  a  foreign  ambassador,  other  public  minister,  or  consul,  in 
any  State  Court. 

2.  That  such  ambassador,  public  minister,  or  consul,  may,  at 
his  election,  commence  a  suit  in  a  State  Court,  (in  other  respects 
of  competent  jurisdiction,}  against  an  individual. 

S.  That  an  ambassador,  or  other  public  minister,  cannot  be 
proceeded  against  in  any  civil  case,  by  compulsory  process,  in  any 
Court  whatever. 

4.  That  a  consul  may  be  sued,  or  proceeded  against,  civilly  or 
criminally,  in  the  Courts  of  the  Union,  in  the  same  manner  as  a 
private  individual. 

5.  That  in  civil  suits  against  a  consul,  and  in  criminal  prosecu- 
tions against  him,  within  the  limits  of  the  criminal  jurisdiction  of 
the  District  Courts,  the  District  Courts  have  jurisdiction  of  such 
suits  or  prosecutions. 

Vol.  XI.  60 


474  CASES  (N  THE  SUPREME  COURT 

1996.         &  Thattnrriwiftal  frosecuttoas  against  consols,  for  offences 

n^p-v-%^/  abov*  the  description  of  lime  cognisable  in  the  District  Courts, 

y.  State*    the  Giroutt  Coast*  have  ekdushfe  jurisdiction,  mmI  copcariwol  j»- 

Qhum.     n^i^1^^  DUtwct^kmias  in  ike  other  cases  cognisable 

thereto. 

7.  Tint  the  Suptfrene  Court  lias  original  and  exclusive  jurisdic- 
tion of  such  suits  or  prosecutions  agarart  ambassadors,  and  other 
public  miafetefat  as  any  Court  af  justice  cm  exercise  consistently 
with  the  lav  of  nations. 

8*  That  the  Supreme  Court  has  origin*!,  hut  not  exclusive,  ju- 
risdiction of  suits  brought  by  ambassadors,  or  other  public  minis- 
tara,ar  in  which  a  coosot  is  a  party. 

9*  Thai  the  Supreme  Court  has  appellate  jurisdiction  of  all 
cases,  in  which  a  minister  or  coasui  is*  party,  •rising  in  the  Stale 
Courts,  and  involving  the  construction  of  the  national  constitution, 
ot  she  validity  bshI  constniotion  of  the  laws  and  treaties  of  the 
Union,  under  the  restrictions  mentioned  in  the  25th  section  of  the 
Juditiaiy  Actcrf  1789,  c,  20. 

10.  Thai  the  Supreme  Court  has  appelate  jurisdiction  of  all 
civil  auks  brought  in  the  Courts  of  the  Untoa*  having  original  ju- 
risdiction of  the  suit,  where  a  minister  or  consul  is  a  party,  and 
the  master  in  dispute  exceeds  the  sum  of  two  thousand  dollars. 

In  criminal  cases  arising  in  t!ke  Courts  of  the  Union,  no  writ  of 
error,  or  other  appellate  process,  to  remove  the  cause  to  the  Su- 
preme Court,  has  been  provided  by  Congress ;  and  the  only  mode 
in  which  such  cases  can  be  revised  in  this  Court,  is  upon  a  certifi- 
cate where  the  opinions  of  the  Judges  of  the  Circuit  Court  are  op- 
posed. (United  States  v.  La  Vengeance,  S  Doll.  Hep.  297. 
United  States  v.  More,  3  Cranch's  fie/?.  159-  Ex  parte  Kearny, 
ante,  Vol.  VII.  p.  42.)  Consequently,  a  criminal  case  aaecting  a 
consul,  can  only  be  revised  in  this  Court  upon  a  division  of  opi- 
nions of  the  Judges  of  (he  Court  below,  certified  under  the  6th 
section  of  the  Judiciary  Act  of  the  29th  of  April,  1802,  c.  291. 
[kx*L] 

The  question  as  to  what  is  the  law  by  which  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls,  are  to  be  deter* 
mined  in  the  Courts  of  the  Union,  in  the  absence  of  any  legisla- 
tive provisions  by  Congress  applicable  to  the  particular  case,  would 
lead  into  too  wide  a  field  of  discussion  to  be  embraced  by  the  pre- 
sent note.     It  is  obvious,  that  the  law  of  nations  would,  in  some 
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instances,  form  the  rule  of  decision ;  in  others,  such  as  civil  causes     1826. 
arising  out  of  contract,  and  questions  of  property,  the  laws  of  the  v^^v^^/ 
several  States  would  form  the  rule;  but  in  what  manner  the  juris-    U.  States 
diction  of  the  national  Courts  is  to  be  exercised  in  prosecutions      Ortega, 
against  consuls  for  offences  not  declared  penal  by  any  act  of  Con- 
gress, is  a  subject  on  which  a  great  contrariety  of  opinions  has 
prevailed.     In  its  more  general  application,  this  has  been  stated  as 
a  question,  whether  the  United  States,  as  a  national  government, 
have  any  common  law,  or,  in  other  words,  whether  the  Courts  of 
the  United  States  have  any  common  law  jurisdiction!     In  a  late 
essay  upon  the  nature  and  extent  of  the  jurisdiction  of  the  Courts 
of  the  United  States,  Mr.  Duponce.au  has  proposed  a  very  elegant 
and  ingenious  solution  of  this  problem,  by  assuming  a  distinction 
between  the  common  law  as  a  source  of  power,  and  as  a  means 
for  its  exercise.     From  the  common  law,  considered  in  the  first 
point  of  view,  he  contends,  that  in  this  country  no  jurisdiction  can 
arise;  while,  in  the  second,  every  lawful  jurisdiction  maybe  exer- 
cised through  its  instrumentality,  and  by  means  of  its  proper  ap- 
plication.    He  denies  its  capacity  to  confer  any  powers  on  the 
Courts  of  the  Union  which  they  do  not  possess  by  the  written 
code  of  the  national  government ;  but,  he  insists,  that  as  a  system 
of  jurisprudence)  it  is  the  national  law  of  the  Union,  so  far  as  it 
has  not  been  altered  by  the  constitution,  or  by  acts  of  Congress. 
Thus,  in  the  case  of  consuls,  it  is  the  constitution  which  gives  the 
jurisdiction  in  personam,  but  it  is  the  local  law  of  the  State,  (whe- 
ther common  or  statute,)  which  must  furnish  the  rule  of  decision 
in  the  absence  of  any  regulation  by  Congress  applicable  to  cases 
affecting  them.     And,  in  this  view,  the  learned  author  insists,  that 
the  34th  section  of  the  Judiciary  Act  of  1789,  c.  20.,  making  the 
laws  of  the  several  States,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States,  otherwise  provide,  rules  of  deci- 
sion in  trials  at  common  law  in  the  Courts  of  the  Union,  in  cases 
where  they  apply,  includes  both  criminal  and  civil  cases.     But  the 
question,  for  all  practical  purposes,  is  settled  in  this  Court  according 
to  the  autheritv  of  the  case  of  the  United  States  v.  Hudson  and 
Goodunn9  \7  Cronch's  Rep.  32.)  in  which  it  was  determined,  that 
the  Courts  of  the  Union  cannot  exercise  a  common  law  jurisdic- 
tion ;  although  it  is  still  considered  as  open  for  discussion,  whenever 
a  case  shall  arise  rendering  it  necessary  to  reconsider  that  decision* 
(See  the  United  States  v.  Cootidge,  ante,  Vol.  I.  p.  415.) 
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THE  PRINCIPAL  MATTERS 


IN  THIS  VOLUiME. 


A. 

ABATEMENT. 

See  Pleading,  2.  5. 

ADMIRALTY. 

1.  In  Admiralty  proceedings, 
amendments  are  made  in  the 
appellate  Court,  not  only  as  to 
form,  but  as  to  matter  of  sub- 
stance, as  by  the  filing  a  new 
count  to  the  libel ;  the  parties 
being  permitted,  whenever  pub- 
lic justice,  and  the  substantial 

.  merits  require  it,  to  introduce 
new  allegations  and  new  proofs ; 
non  allegata  allegare,  et  non 
probata  probare.  The  Mari- 
anna  Flora,  1.  38 

2.  If  the  amendment  is  made  in 
the  Circuit  Court,  the  cause  is 
heard  and  adjudicated  by  that 
Court,  and  (upon  appeal)  by 
this  Court  on  the  new  allega- 
tion; but  if  the  amendment  is 
allowed  by  this  Court,  the  cause 
is   remanded    to    the    Circuit 


Court,  with  directions  to  permit 
the  amendment  to  be  made. 
8.  C.  38 

3.  An  attack  made  upon  a  vessel 
of  the  United  States,  by  an  arm- 
ed vessel,  with  the  avowed  inten- 
tion of  repelling  the  approach 
of  the  former,  or  of  crippling 
or  destroying  her,  upon  a  mis- 
taken supposition  that  she  was 
a  piratical  cruizer,  and  without 
a  piratical  or  felonious  intent, 
or  for  the  purpose  of  wanton 
plunder,  or  malicious  destruc- 
tion of  property,  is  not  a  pira- 
tical aggression  under  the  act 
of  the  3d  of  March,  1819,  c. 
75.     8.  C.  39 

4.  Nor  is  an  armed  vessel,  captured 
under  such  circumstances,  lia- 
ble to  confiscation  as  for  a  hos- 
tile aggression,  under  the  gene- 
ral law  of  nations.     8.  C.     40 

5.  The  act  of  the  3d  of  March, 
1819,  c.  75.  extends  to  foreign 
vessels  committing  a  piratical 
aggression;  and  whatever  re- 
sponsibility the  nation  may  in- 
cur towards  foreign  states,  by 
executing  its  provisions,  the  tri- 
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tnaab  of  the  United  Sutes  are 
bonsMl  tocarrv  tbesn  into  effect. 
S.  C.  39 

f\  Pirates  may  be  lawfully  captur- 
ed by  the  pontic  or  private  sbi  ps 
of  a&y  nation,  io  peace  or  in 
war;  for  tbev  are *V<f>*  ftvavnts 
generis.     S.  C.  40 

7-  Aaaerican  ships  oflendiog  against 
oar  own  laws,  may  be  seized 
apoo  the  ocean;  and  foreign 
ships  thus  offending  within  oor 
territorial  jurisdiction,  may  be 
porsoed  and  seised  upon  the 
ocean,  and  brought  into  oor 
ports  for  adjudication.  S.  C.  42 

8.  Bat,  in  soch  cases,  the  party 
seizes  at  his  peril,  and  is  liable 
to  costs  and  damages  if  he  fails 
to  establish  the  forfeiture.      lb. 

9.  Ships  of  war  sailing  under  the 
authority  of  their  government, 
io  tisse  of  pence,  have  a  right 
to  approach  other  wsseis  at  sea 
for  the  purpose  of  ascertaining 
their  real  characters,  so  far  as 
the  same  can  be  done  without 
the  exercise  of  the  right  of  visi- 
tation and  search,  which  does 
oat  exist  in  time  of  peace.  S.  C. 

43 
MX  No  vessel  is  bound  to  await  the 
approach  of  armed  ships  under 
such  circumstances;  but  such 
vessel  eannot  lawfully  prevent 
their  approach  by  the  use  of 
force,  upon  the  mere  suspicion 
of  danger.     S.  C.  40 

11.  Where  an  aggression  was  com- 
mitted by  a  foreign  armed  mer- 
chant vessel,  on  a  public  armed 
ship  of  the  United  States,  under 
these  circumstances,  and  a  com- 
bat ensued  upon  mutual  misap- 
prehension and  mistake,  the 
commander  of  the  public  ship 
was  held  exempt  from  costs  and 
damages  for  subduing,  seizing, 
and  bringing  into  a  port  of  this 


country   for    adjudication,  the 
offending  vessel.     5.  C.         50 

CossTEccnoic    of  Statute, 
1,2. 10,  II,  12,13,14. 

ALIEN. 


1.  An  alien  may  take  real  proper- 
ty, by  grant,  whether  from  the 
State  or  an  individual,  and  may 
hold  the  same  until  bis  title  is 
devested  by  an  inquest  of  office, 
or  some  equivalent  proceeding. 
Gorerneur's  Heir*  v.  Robert" 
son,  332. 351 

2.  Examination  of  the  authorities 
upon  the  question,  whether  a 
grant  of  lands  to  an  alien,  by 
the  State,  is  absolutely  void. 
/?.  C.  351 

AMENDMENTS. 

See  Admiralty,  1,  2.    Practice, 
13. 

ASSIGNMENT. 

1 .   A   debtor  has  a  right  to  prefer 
one  creditor  to  another  in  pay- 
ment ;  and  it  is  no  objection  to 
the  validity  of  an  assignment 
for  that    purpose,  that  k  was 
made  by  the  grantor,  and  re- 
ceived by  the  grantee,  as  trus- 
tee, in  the   hope  and  expecta- 
tion, and  with  a  view  of  pre- 
venting a  prosecution  for  a  felony 
connected  with  his  transactions 
with  his  creditors;  if  the  pre- 
ferred creditors  have  done  no- 
thing to  excite  that  hope,  and 
the  assignment  was  made  with- 
out their  knowledge  or  concur- 
rence at  the  time  of  its  execu- 
tion, and  without  a  knowledge 
of  the  motives  which  fofaenced 
the  assignor;   or  was  not  after- 
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wards  assented  to  by  then,  un- 
der some  engagement,  express  or 
implied,  to  suppress  or  forbear 
the  prosecution.  llnaofo  v. 
Mmrbury,  78.  83 

2.  An  assignment  Tor  the  benefit 
*f  preferred  creditors  is  valid, 
although  their  assent  is  not 
given  at  the  time  of  its  execu- 
tion, if  they  subsequently  assent 
in  terras,  or  by  actually  receiv- 
ing the  benefit  of  it.     S.  C.  96 

3.  It  is  no  objection  to  such  an  as- 
signment,lhat  it  defeats  all  other 
creditors  of  their  legal  reme- 
dies, even  if  amounting  to  a 
majority  in  number  and  value, 
unless  there  be  some  express 
provision  of  a  bankrupt  law  to 
invalidate  the  deed.     S.  C.   98 

4.  Qucere,  How  far,  and  under 
what  circumstances,  the  posses- 
sion of  the  property  assigned  to 
trustees  for  the  benefit  of  cre- 
ditors, continuing  in  the  grantor, 
will  invalidate  the  assignment  ? 
M.  81 

0.  Note  collecting  the  eases  upon 
the  subject  of  voluntary  assign- 
ments for  the  benefit  of  cre- 
ditors.   Id.    Note  a,  99 

6.  Quotr*,  How  far  contingent  and 
reversionary  interests  of  the 
wile  may  be  assigned  by  the 
husband.    Cosset  v.  Carroll, 

131.151 

7.  A  item*)  that  an  assignment, 
by  the  husband,  of  a  debt  ac- 
tually and  presently  due  and 
payable  to  the  wife,  devested, 
in  equity,  the  title  to  the  wife. 
0. 

AWARD. 

1.  Annward  must  decide  the  whole 
matter  submitted  to  the  arbitra- 
tors; it  must  not  extend  to  any 
matter  not  comprehended  in  the 


submission ;  and  it  must  be  cer- 
tain, final,  and  conclusive  of  the 
whole  matter  referred*  Carno- 
chan  v  Christie*  446 

2.  Where  the  arbitrators  are  deter- 
mined that  the  pJaintifis  should 
be  entitled  to  a  credit  of  a  cer- 
tain sum  on  account  of  sales  of 
land  to  the  defendant,  provided 
"  they  shall  grant,  or  cause  to 
be  granted,  to  the  said  W.  C 
(the  defendant)  a  clear,  unen- 
cumbered, and  satisfactory  title" 
to  the  lands,  without  limiting 
any  time  within  which  the  title 
should  be  made :  £fom\that  the 
award  was  void,  as.  not  being 
final  and  conclusive.  &  C*  466 

3.  A  Court  of  equity  either  en- 
forces an  award  as  it  is  made,  or 
sets  it  aside  if  in  any  respect 
defective  j  but  it  is  contrary  to 
its  practice  to  confirm/the  «ward 
so  far  as  it  extends,  and  to  sup- 
ply omissions  by  decree  of  the 
Court,    in. 

See  Plkaauic,  8, 9. 

B. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 


1. 


It  seems,  that,  as  against  the 
maker  of  a  promissory  note,  or 
against  the  acceptor -of  a  bill  of 
exchange,  payable  at  a  particu- 
lar place,  no  averment  in  the 
declaration,  or  proof  at  the  tri- 
al, of  a  demand  of  payment  at 
the  place  designated,  is  ne- 
cessary. U.  States  Bank  v. 
Smithy  171.  174 

But,  as  against  the  endorser  of 
a  bill  or  note,  such  an  averment 
and  proof,  is,  in  general,  neces- 
sary.    S.C.  J  75 
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S.  Where  the  bill  or  note  is  made 
payable  at  a  particular  bank, 
and  the  bank  itself  is  the  holder, 
such  averment  and  proof  may 
be  dispensed  with ;  and  all  that 
is  necessary  is,  for  the  bank  to 
examine  the  amount  of  the  ma- 
ker with  them,  in  order  to  as- 
certain whether  he  has  nny 
funds  in  their  hands.  £.  C.  176 

4.  Proof  necessary  to  support  an 
action  against  the  endorser  of  a 
bill  or  note.     S  C.  1 80 

5.  No  precise  form  of  notice  to  the 

endorser  of  a  promissory  note 
is  necessary;  and  it  is  not  ne- 
cessary to  state,  in  the  notice, 
who  is  the  holder;  nor  will  a 
mistake  as  to  the  date  of  the 
note  vitiate  the  notice,  if  it  con- 
veys to  the  party  a  sufficient 
knowledge  of  the  particular 
note  which  has  been  dishonour- 
ed. Mills  v.  The  Bank  of  the 
U.  States,  431 

6.  It  is  not  necessary  that  the  notice 

should  contain  a  formal  allega- 
tion, that  it  was  demanded  at 
the  place  where  payable.  Il  is 
sufficient  that  it  states  the  fact 
of  non-payment  ol  the  note, 
and  that  the  holder  looks  to  the 
endorser  for  indemuity.        £.  C 

437 

7.  By  the  genera!  law,  demand  of 

payment  of  a  bill  or  note  must 
be  made  on  the  third  day  of 
grace:  but,  where  a  note  is 
made  for  the  purpose  of  being 
negotiated  at  a  hank,  whose 
custom  is  to  demand  payment, 
and  give  notice  on  the  fourth 
day,  that  custom  forms  a  part 
of  the  law  of  the  contract ;  and 
it  is  not  necessary  that  a  per- 
sonal knowledge  of  the  usage 
should  be  brought  home  to  the 
endorser  for  that  purpose.  S.  C. 

438 
3.  The  general  rule  of  law,  requi- 


ring proof  of  the  title  of  the 
holders  of  a  note,  may  be  mo- 
dified by  a  rule  of  Court,  dis- 
pensing with  proof  of  the  exe- 
cution of  the  note,  unless  the 
party  shall  annex  to  bis  plea  an 
affidavit  that  the  note  was  not 
executed  by  him.     8.  C.      439 

c. 

CASES  COMMENTED  ON, 

AND  CONFIRMED  OR 

OVERRULED. 

1.  The  Louis,  (1  Dods.  Rep.  210.) 

Right  of  search  in  time  of 
peace.  Damages  for  illegal 
seizure.    The  Marianna  Flora, 

55 

2.  Smith  v.  Bank  of  Scotland,  (1 
Dow* s  Pari  Rep.  294.)    Fraud 
and  concealment  in  contracts. 
Etting  v.  Bank  of  the  United 
States,  68, 69 

3.  Hamilton  v.  Russell/ 1  Cranch's 
Rep.  310  J  Pjsbession  accom- 
panying a  deed  of  conveyance. 
Brooks  v.  Marbury,         81,  82 

4.  Hildreth  v.  Sands,  (2  Johns. 
Ch.  Rep.  35.)  Fraudulent  deed. 
Brooks  v.  Marbury,        90, 91 

5.  Huguenin  v.  Basely,  (14  Fes. 
273.)  Deed  obtained  by  impo- 
sition and  fraud.  Brooks  v. 
Marbury,  92, 93 

6.  Lamb  v.  Mimes,  (5   Fes.  5170 

Mitford  v.  Mitford,  (9  Fes.  87-; 
Hornby  v.  Lee,  (2  Madd.  Rep. 
16.)  Assignment  by.  the  hus- 
band of  chose  in  action  belong- 
ing lo  the  wife.  Cassell  v.  Car- 
roll,  152 

7.  Cort  v.  Birkbeck,  (Dough  208.) 

Demurrer  to  evidence.  Uni- 
ted   States    Bank    v.    Smith, 

I/O 

8.  Rowe  v.  Young,  (2  Brod.  and 
Buigh.   165.)       Averment  ot 
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demand  of  payment  of  a  bill 
or  note  at  the  place  designated. 
United  States  Bank  v.  Smith, 

174  18. 
9.  Smmdcrson  v.  Judge,  (2  H.  DL 
509.)  Averment  and  proof  of 
demand  of  payment  at  toe  place 
designated  dispensed  with, 
where  a  bill  or  note  is  made  19* 
payable  at  a  bank,  and  the  bank 
is  the  bolder.  United  States 
Bank  v.  Smith,  176 

10.  United  States  v.    Kirk  pat  rick, 

(9  Wheat.  Rep.  720.)      Dis-    20 
charge  of    surely    by    laches. 
The    United   States  v.    Van 
Zandt,  187 

11.  Sexto*}  v.  Wheaton,  (8  Wheat. 
Rep.  242. )     A  voluntary  deed 
fraudulent  as  to  antecedent  ere-     21. 
dkers.^frtnde  v.  bongtnorth, 

211 

12.  Faifcney  t.  Reynous,  (4  Burr. 
Rep.   2069.)     Petri*  t.   Han- 
nay,  (3  Term  Rep.  4Y8.)     Far-     22. 
merv.  Russell,  (l  Bos.  %  Pull. 

-  295.)      Steers     v.     Lafchley, 

(&  Term  Rep.  6l)   Illegality  of 

contract.    Armstrong  v.  Toler, 

272, 273,  274,  275 

13.  Hunter  v.  Britts,  (3  Campb.  N. 

P.   Rep.    455.)       Action    for     ^3. 
mesne  profits.     Chirac  v.  Rei- 
ntcker,  298 

14.  Gibson  v.  Hunter,  (2  H.  Bl. 
Rep.  187*)     Demurrer  to  evi- 
dence.     Fowle     v.    Common     9. 
Council  of  Alexandria,      322 

15*  Bagel's  case,  (7  Edto.  IV.  29.)     25. 
Grant  to  a«i  alien.  Goeerneur's 
Heirs  v.  Robertson,  352     26. 

16.  Murray  v.  Baker,  (3  Wheat. 
Rep.  541 .)  Efiect  of  the  terms 
"beyond  seas/'  in  the  saving 
clause  of  a*  statute  of  limitations. 
Mettyr.  Gup,  3(')G 

17*  leant  v.  Chapman,  (5  Crunch's       1 . 
Vol.  XL  61 


Rep.  858.)  Statute  of  limita- 
tions of  Virginia  as  to  servile 
property.  Shelby  v.  Guy,  371 
Folk's  Lessee  v.  Wendell,  (9 
Craneh's  Rep  87.  5  Wheat. 
Rep.  293.)  Validity  of  a  grant, 
how  far  it  may  be  contested  at 
law.  Patterson  v.  Wi*n,  382 
Henriquez  v.  The  Dutch  W.  I. 
Company,  (2  Loral  Raym. 
1535.)  Evidence  of  that  exis- 
tence of  a  corporation.  The 
United  States  v.  Amedy,  409 
The  King  v.  Gillson,  (1  Taunt. 
Rep.  95.  2  Leach,  1007.) 
Proof  of  insurance  on  an  indict- 
ment for  setting  fire  to  a  house 
with  intent  to  defraud  the  un- 
derwriters. S.C.  411 
The  King  v.  Harrison,  (1 
Leach,  180.  2  East's  PI  Cr. 
927-986.)  Word  person,  whe- 
ther* extends  to  corporations. 
S.  C.  412 
Henner  v.  The  Bank  of  Colum- 
bia, (9  Wheat.  Rep.  582.) 
Usage  as  to  demanding  pay* 
stent  of  note,  and  giving  notice 
on  fourth  day  of  grace.  Mills 
v.  The  Bank  of  the  United 
States,  438 
Leaner  r.  TaUon,  (16  East's 
Rep.  430.)  Acknowledgment 
of  a  debt,  when  onficient  to 
take  a  ease  out  of  the  statute  of 
limitations.  Wetzell  v.  Bus- 
sard,  311 
Swan  v.  Sowell,  (3  Bamw.  % 
Aid.  739t)  A  P-  &  C.  312 
Cokawem  v.  Marsh*  (3  Tatm*. 
Rep.  3«ft.)  S.  P.  S.  C»  313 
Clementson  v.  Williams,  (3 
teamen's  Rep.  72.)  S.  P.  S.  C. 

314 

CHANCERY. 

The  general  rule,  that  notice  to 
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a  trustee,  or  an  agent,  is  notice 
to  the  cestui  que  trust,  or  to  the 
principal,  does  not  extend  to  the 
case  of  an  assignee  in  a  deed  of 
trust  for  the  benefit  of  creditors, 
made  without  their  knowledge 
or  assent  at  the  time  of  its  exe- 
cution. In  such  a  case,  the  as- 
signee is  the  trustee  of  the  as- 
signor, and  not  of  the  creditors ; 
and  notice  to  the  assignee  of  the 
intent  of  the  assignor  to  avoid 
by  the  conveyance  a  prosecu- 
tion for  felony,  or  any  other  in- 
tent contrary  to  the  general  po- 
licy of  the  law,  will  not  avoid 
the  deed  as  to  the  creditors. 
Brooks  v.  Marburg,       78.  87 

?.  There  must  be  sufficient  equity 
apparent  on  the  face  of  the  bill 
to  warrant  the  Court  in  grant- 
ing the  relief  prayed ;  and  the 
material  facts  on  which  the 
plaintiff  relies  must  be  so  dis- 
tinctly alleged  as  to  put  them 
in  issue.     Harding  v.  Handy* 

103.  119 

;*.  A  Court  of  equity  has  jurisdic- 
tion of  a  suit  brought  by  heirs 
at  law  to  set  aside  a  conveyance 
of  lands  obtained  from  their 
ancestor  bv  undue  influence,  he 
being  so  infirm,  in  body  and  mind, 
from  old  age,  and  other  circum- 
stances, as  to  be  liable  to  impo- 
sition, although  his  weakness 
does  not  amount  to  insanity. 
8.  C.  125 

4.  The  same  jurisdiction  may  be 
exercised  where  one  of  the  heirs 
at  law  has,  with  the  consent  of 
the  others,  taken  such  a  deed, 
upon  an  agreement  to  consider 
it  as  a  trust  for  the  maintenance 
of  the  grantor,  and,  after  his 
death,  for  the  benefit  of  his 
heirs,  and  the  grantee  refuses  to 
perform  the  trust.  //>. 


5.  Under  what  circumstances  such 
a  conveyance  may  be  allowed 
to  stand  as  security  for  actual 
advances  and  charges,  and  set 
aside  for  all  other  purposes.  &. 
C.  126 

6.  In  such  a  case,  not  depending 
on  the  absolute  insanity  of  the 
grantor  at  the  time  of  executing 
the  conveyance,  the  Court  may 
determine  the  question  of  capa- 
city without  directing  an  issue. 
8.  C.  125 

7.  1  he  verdict  of  a  jury  as  to  the 
sanity  of  the  grantor  at  the  time 
ol  executing  such  a  convey- 
ance, would  not  be  conclusive, 
the  Court  being  competent  to 
determine  for  itself  the  degree 
of  weakness,  or  of  imposition, 
which  will  induce  it  to  set  aside 
the  instrument.  lb. 

8.  Exceptions  to  the  report  of  a 
At  aster  are  to  be  regarded  by 
the  Court  only  so  far  as  they 
are  supported  by  the  special 
statt  ment?  of  the  Master,  or  by 
a  distinct  teference  to  the  par- 
ticular portions  of  testimony  on 
which  the  party  excepting  re- 
lies. The  Court  does  not  in- 
vestigate the  items  of  an  ac- 
count, nor  review  the  whole 
mass  of  testimony  taken  before 
the  master.     S.  C.  1 26 

9.  Rule  of  practice  on  exceptions 
to  the  Master's  report.     8.  C. 

127 

10.  Testimony  of  the  parties,  how 
far  admissible  in  accounting 
before  the  Master.  lb. 

11.  In  a  suit  in  equity  brought  by 
heirs  at  law  to  set  aside  a  con- 
veyance obtained  from  their 
ancestor  by  fraud  and  imposi- 
tion, a  final  decree  for  the  sale 
of  the  property  cannot  be  pro- 
nounced until  all  the  heirs  are 
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brought  before  the  Court  as  par- 
ties, if  they  are  within  the  juris- 
diction.    S.  C.  132 

12.  If  all  the  heirs  cannot  be  brought 
before  the  Court,  the  undivided 
interest  of  those  who  are  m.ide 
parties  may  be  sold.  8,  C.  133 

13.  In  general,  all  encumbrancers 
must  be  m.ide  parties  to  a  bdl 
of  foreclosure ;  yet^  where  a  de- 
cree of  foreclosure  and  shU*  was 
made  and  executed  at  the  suit 
of  a  subsequent  mortgagee,  and 
with  the  consent  of  the  mortga- 
gor, it  not  appearing  to  the 
Court  that  there  was  any  prior 
encumbrance,  the  proceedings 
will  not  be  set  aside  upon  the 
application  of  the  mortgagor, 
in  order  to  let  in  the  prior  mort- 
gagee, who  ought  regularly  to 
have  been  made  a  party,  unless 
it  be  necessary  to  prevent  irre- 
mediable mischief.  Finlry  v. 
Bank  of  the  United  States, 

304 
14*  Quart.     Whether  such  a  prac- 
tice be  admissible  in  any  case  ? 

lb. 
15*  But,  in  such  a  case,  the  prior  en- 
cumbrancers are  not  bound  by 
the  decree  in  a  suit  to  which 
they  are  not  parties,  and  the  pur- 
chasers under  the  sale  take  sub- 
ject to  the  prior  liens.  16. 

16.  In  general,  the  validity  of  pa- 
tent of  hinds  can  be  impeached, 
for  causes  anterior  to  its  being 
issued,  in  a  Court  of  Kq  lity 
only.  But  where  the  grant  is 
absolutely  void,  as  being  issued 
without  authority,  or  against 
the  jwsitive  prohibitions  of  sta- 
tute, its  validity  may  b  •  contest- 
ed at  law.    Patterson  v.  Winn, 

380.  382 

17.  Practice  of  a  Court  of  equity 
as  to  an  award.  The  Court 
either  enforces  the    award  as 


made,  or  sets  it  aside  if  in  any 
respect  defective  5  but  it  is  not 
its  practice  to  confirm  the  award 
so  far  as  it  extends,  and  to  sup- 
ply omissions  by  decree  of  the 
Court.    Carnochan  v.  Christie, 

466 
18.  Where  a  bill  is  filed  to  $tt  aside 
an  agreement  or  conveyance, 
the  conveyance  cannot  be  esta- 
b!ished  without  a  cross  bill  filed 
by  the  defendant.  lb. 

COLLECTOR. 
See  Construction  or  Statute. 
CONSTITUTIONAL  LAW, 

1.  The  title  and  claim  of  Charles 
Lord  Baltimore,  his  heirs  and 
representatives,  to  the  quit  rents 
reserved  by  the  proprietary  of 
the  late  province  (now  State) 
of  Maryland,  (even  supposing 
them  not  affected  by  the  Ame- 
rican revolution,  and  the  con- 
fiscation act  of  Maryland,  pass- 
ed in  1780,)  were  extinguished 
by  the  agreement  between  the 
heirs,  devisees,  and  personal 
representatives  of  the  said  Lord 
Baltimore,  made  in  1780,  and 
confirmed  by  an  act  of  the  Bri- 
tish parliament  in  1781.  Cas- 
sell  v.  Carroll,  134 

2.  Report  of  an  argument  in.  the 

Lnglish  Court  of  K.  B.  in  1775, 
upon  the  nature  of  the  domi- 
nion and  the  proprietary  interest 
of  Lord  Baltimore  in  the  late 
province  of  Maryland.  &  C. 
note(l.)  153 

3.  An  indictment  under  the  Crimes 
Act  of  1790.  c.  36.  fix.]  s.  37. 
for  infracting  the  law  of  nations, 
by  offering  violence  to  the  per- 
son of  a  foreign  minister,  is  not 
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a  case  u  affecting  ambassadors, 
other  public  ministers,  and  con- 
suls/' within  the  2d  section  of 
the  3d  article  of  the  constitution 
of  the  United  States.  The  Uni- 
ted States  v.  Ortega,  467 

4.  The  Circuit  Courts  have  juris- 
diction of  such  an  offence,  un- 
der the  1 1th  section  of  the  Ju- 
diciary act  of  1789,  c  20.     lb. 

6.  Quatrt.  Whether  the  jurisdic- 
tion of  the  Supreme  Court  is 
not  only  original,  but  exclusive 
of  the  Circuit  Court,  in  "  cases 
affecting  ambassadors,  other 
public  ministers,  and  consuls,7' 
within  the  true  construction  of 
the  2d  section  of  the  3d  article 
of  the  constitution*  lb. 

&  Note  on  the  jurisdiction  of  the 
Courts  of  the  United  States 
over  foreign  ministers  and  con- 
suls.    S.  C.    Note  a,         469 

CONSTRUCTION  OF  STA- 
TUTE. 

1.  Under  the  embargo  act  of  the 
25th  of  April,  1808,  c.  1~0. 
[lxvi.]  s.  11.  the  collector  is  ' 
protected  in  the  honest  exercise 
of  his  discretion  in  detaining 
the  vessel,  and  securing  both 
vessel  and  cargo,  until  an  actual 
termination  of  the  voyage.  Otis 
v.  Walter,  192 

2.  Whether  the  voyage  has  termi- 
nated, is  a  question  of  fact ;  and 
if  the  voyage  be  cofovrabty,  but 
not  realty  terminated,  the  col- 
lector may  detain  the  vessel,  if 
he  has  honest  suspicions.       lb. 

3.  An  omission  of  the  proper  offi- 
cer to  recall  a  delinquent  pay- 
master under  the  injunctions  of 
the  4th  section  of  the  act  of  the 
24th  of  April,  1816,  c.  69. 
does  not  discharge  his  surety. 


The    United   State*  ▼.    Van 
Zandt,  184.  188 

4.  The  provisions  in  the  above  act 
requiring  the  delinquent  pay- 
master to  be  recalled,  and  a  new 
appointment  to  be  made  in  his 
place,  are  merely  directory,  and 
intended  for  the  security  of  the 
government :  but  form  no  part 
of  the  contract  with  the  surety. 
8.  C.  1 89 

5*  The  statute  not  removing  the 
delinquent  postmaster,  ipso 
facto,  but  only  making  it  the 
duty  of  the  proper  officer  to  re- 
move him,  the  circumstance  of 
new  funds  being  placed  in  his 
hands,  after  his  delinquency, 
does  not  discharge  the  surety. 
5.  C.      ^  189 

6.  Under  the  act  of  the  26th  of 
May,  1790,  c.  38.  [xl]  copies 
of  the  legislative  acta  of  the  se- 
veral States,  authenticated  by 
having  the  seal  of  the  State 
affixed  thereto,  are  conclusive 
evidence  of  such  acts  in  the 
Courts  of  other  States,  and  of 
the  Union.  No  other  formality 
is  required  than  the  annexation 
of  the  seal ;  and.  in  the  absence 
of  nil  contrary  proof,  it  must 
be  presumed  to  have  been  done 
by  an  officer  having  the  custody 
thereof,  and  competent  authori- 
ty to  do  the  a<  t  The  United 
States  v.  Am*  rfy,  392 

7-  Under  the  Crimes  Act  of  the 
26th  of  March,  1804,  c.  393. 
[xl.j  s  2.  on  an  indictment  for 
destroying  a  vessel  with  intent 
to  prejudice  the  underwriters, 
it  is  sufficient  to  show  the  exis- 
tence of  an  association  actually 
carrying  on  the  business  of  in- 
surance, by  whose  known  offi- 
cers de  facto  the  policy  was 
executed,   and     to     prejudice 
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whom,  the  vessel  insured  was 
destroyed ;  without  proving  the 
existence  of  a  l^g  ii  corporation 
authorised  to  insure,  or  a  com- 
pliance on  the  part  of  such  cor- 
poration with  the  terms  of  its 
charter,  or  the  validity  o(  the 
policy  of  insurance.  S.  C. 
6.  The  terms  *  nqy  person  or  per- 
sons," in  the  above  act,  extend 
to  corporations,  and  bodies  po- 
litic, as  well  as  natural  persons. 

s.  a 

9.  Error  in  the  phraseology  of  the 
second  section  of  the  Crimes 
Act  of  the  26th  of  March,  1 804, 
c.  393.  [xL]     S.  C.    Note  a, 

393 

10.  Although  the    Crimes    Act  of 

1790,  c.  36.  px.]  s.  12.  does 
not  define  the  offence  of  endea- 
vouring to  make  a  *evo!t9  it  is 
competent  for  the  Court  to  give 
a  judicial  definition  of  it.  The 
United  States  v.  Kelly,       4 1 7 

1 1.  The  offence  consists  in  the  en- 
deavour of  the  crew  of  a  vessel, 
or  any  one  or  more  of  them,  to 
overthrow  the  legitimate  autho- 
rity of  the  commander,  with 
intent  to  remove  him  from  his 
command,  or  against  his  will 
to  take  possession  of  the  vessel 
by  assuming  the  government 
and  navigation  of  her,  or  by 
transferring  their  obedience 
from  the  lawful  commander  to 
some  other  person.  76. 

12.  The  words  4i  true  value,"  in  the 
11th  section  of  the  duty  act  of 
the  20th  of  April,  1 8 1 8,  c.  36l. 
mean  the  actual  cost  of  the 
goods  to  the  importer  at  the 
place  from  which  they  were 
imported,  and  not  the  current 
market  value  of  the  goods  at 
sacfa  place.  The  United  States 
v.  Tappan,  419 

13.  If  the  collector,  in  fact,  suspects 


that  the  goods  are  invoiced  be- 
low the  current  market  value 
thereof,  at  the  place  from  which 
they  were  imported,  but  does 
not  suspect  that  they  were  in- 
voiced below  the  true  and  ac- 
tual cost  thereof  to  the  impor- 
ter, the  collector  has  no  right  to 
direct  an  appraisement.  16. 
14.  But,  whenever,  in  the  opinion 
of  the  collector,  there  it  just 
ground  to  suspect  that  the  in- 
voice does  not  truly  state  the 
actual  cost  of  the  goods,  he 
may  direct  the  appraisement, 
and  is  not  bound  to  disclose  the 
grounds  upon  which  he  forms 
that  opinion,  whether  it  is  form- 
ed from  his  knowledge  or  infor- 
mation of  the  current  market 
price  of  the  goods,  or  other 
circumstances  affording  grounds 
to  suspect  the  invoice  to  be 
fraudulent.  16. 

See  Admiralty,  3,  4, 5. 

CONSUL. 

See  Constitutional  Law,  3,  4, 
5,6. 

CONTRACT. 

1.  Quaere.  As  to  what  conceal- 
ment or  suppression  of  mate- 
rial facts  in  a  contract,  where 
both  parties  have  oof  equal  ac- 
cess to  the  aieans  of  taJarma- 
tion,  will  avoid  the  contract? 
Etting  v.  The  Bank  of  the 
United  States,  59.  73 

2.  Cases  cited  upon  concealment  of 
material  fads  in  contracts  of 
suretyship.    S.  C.  Nate  4.  68 

S.  Where  there  is  a  special  agree- 
ment open  and  substltiag  at  the 
time  the  cause  of  action  arises, 
a  general  indebitatus  dsommpsit 
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cannot  be  maintained.  Per* 
kirns  v  Hart,  237 

4.  Bat  if  the  agreement  has  been 

wholly  performed ;  or,  if  its 
execution  has  been  prevented 
by  the  act  ot  the  defendant  or 
by  the  consent  of  both  parties  ; 
or,  if  the  contract  has  been  ful- 
ly performed  in  resp»  ct  to  any 
distinct  subj<  ct  includrd  in  it : 
the  plaintiff  may  recover  upon 
a  general  indebitatus  assumpsit. 

lb. 

5.  Where  a  contract  grows  imme- 
diately out  of,  and  is  connected 
with,  an  illegal  or  immoral  act, 
a  Court  of  justice  will  not  lend 
its  aid  to  enforce  it.  Armstrong 
▼.  Toler,  258.  268 

6.  So,  if  the  contract  be  in  pari  on- 
ly connected  with  the  illegal 
consideration,  and  growing  im- 
mediately out  of  it,  though  it 
be,  in  fact,  a  new  contract,  it  is 
equally  tainted  by  it.     S.  C. 

2f>y 

7.  But  if  the  promise  be  entirely 
disconnected  with  ibe  illegal 
act,  and  is  founded  on  a  new 
consideration,  it  is  not  affected 
by  the  act,  although  it  was 
known  to  the  party  to  whom 
the  promise  was  made,  and  al- 
though he  was  the  contriver  and 
conductor  of    the    illegal   art. 

lb. 

8.  Thus,  where  A.,  during  a  war, 
contrived  a  plan  for  import  nj* 
goods  on  his  own  account  from 
the  enemy's  country,  and  goods 
were  sent  to  B.  b\  the  same  ves- 
sel :  A.,  at  the  request  of  B., 
became  surety  for  the  payment 
of  the  duties  on  B.*s  goods,  and 
became  responsible  for  the  ex- 
penses on  a  prosecution  for  the 
illegal  importation  of  the  goods, 
and  wai  compelled  to  pay  them : 
Held,  that  A.  might  maintain 


an  action  on  the  promise  of  B. 
to  refund  the  money.     lb. 

9.  But  if  the  importation  is  the  re- 
sult of  a  scheme  between  the 
plaintiff  and  defendant,  or  if 
the  plaintiff  has  any  interest  in 
the  goods,  or  if  they  are  con- 
signed to  him  with  his  privity, 
in  order  that  he  may  protect 
them  for  the  owner,  a  promise 
to  repay  any  advances  made 
under  sorb  understanding  or 
agreement  is  utterly  void.     lb. 

10.  It  is  a  settled  principle,  both  in 
England  and  in  this  country, 
that  no  action  can  be  maintained 
on  a  contract,  the  consideration 
of  which  is  either  malum  in  se, 
or  malum  prohibitum.     S.  C. 

271,272 

11  Examination  of  the  authorities 
upon  the  question  how  far  this 
principle  affects  subsequent  or 
collateral  contracts,  the  direct 
and  immediate  consideration  of 
which  is  not  illegal  or  immoral. 

S.  c.  272 

1 2.  The  act  of  defending  a  prosecu- 
tion for  an  unlawful  importa- 
tion, and  contracts  growing  out 
of  the  defence,  independent  of 
the  unlawful  importation  it>e\f, 
are  legal  and  valid.  S.  C.    27S 

COSTS  AxND  DAMAGES. 

See  Prize,  6. 11,  12.  16,  17- 
CRIMES. 

See  Construction  of  Statute/ C, 

7,8. 

D. 

DAMAGES,  (COSTS  AND.) 
See  Prize,  6.  11,  12.15.  17. 
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DEBTOR  AND  CREDITOR. 

■  See  Assignment!  1, 2, 3, 4, 5. 

DECLARATION. 

See  Pleading,  2, 3, 4.  8,  9, 10. 

DEED. 

See  Assignment.     Fraud.    Evi- 
dence, 1, 2,  3,  4. 

DEMURRER  TO  EVIDENCE. 

1.  No  judgment  can  be  rendered 
upon  a  demurrer  to  evidence 
until  there  is  a  joinder  in  demur- 
rer ;  and  issue  cannot  be  joined 
upon  the  demurrer  so  long  as 
there  is  any  matter  of  fact  in 
controversy  between  the  par- 
ties. Fowre  v.  The  Common 
Council  of  Alexandria,      320 

2.  The  demurrer  to  evidence  must 
state  facts,  and  not  merely  the 
evidence  conducing  to  prove 
them.  lb. 

3.  One  party  cannot  insist  upon 
the  other  party  joining  in  de- 
murrer, without  distinctly  ad- 
mitting, upon  the  record,  every 
fact,  and  every  conclusion, 
which  the  evidence  given  for 
his  adversary  conduced  to 
prove.  lb. 

4.  Where  the  demurrer  to  evidence 
is  defective  in  these  respects, 
and  judgment  has,  not  withstund- 
ing,  been  rendered  upon  it  for 
the  party  demurring,  by  the 
Court  below,  the  judgment  will 
be  reversed  in  this  Court,  and  a 
new  trial  awarded.     S.  C.  324 

5.  On  a  demurrer  to  evidence,  the 
judgment  of  the  Court  stands 
in  the  place  of  the  verdict  of 


the  jury;  and  the  defendant 
may  take  advantage  of  any  de- 
fects in  the  declaration,  by  mo- 
tion in  arrest  of  judgment,  or 
by  writ  of  error.  U.  S  Bank 
v.  Smith,  171.  173 

G.  On  a  demurrer  to  evidence,  the 
Court  is  substituted  in  the  place 
of  the  jury  as  judges  of  the 
facts,  and  every  thing  which  the 
jury  might  reasonably  infer 
from  the  evidence,  is  to  be  con* 
sidered   as    admitted.     S.   C. 

179 
7*  The  practice  of  demurring  to 
evidence  is  to  be  discouraged, 
and  Courts  will  be  extremely 
liberal  in  their  inferences  where 
the  party  takes  the  question  of 
fact  from  the  appropriate  tribu- 
nal.   S.  C.  179, 180 

DEVISE. 

Devise  of  the  testator's  estate, u  One 
fourth  part  to  be  give  i  to  the 
fa  rh  lies  of  G.  Hollo  way,  W. 
B.  Blackbourn,  and  A.  Bartlett, 
to  those  of  their  children  that 
my  wife  shall  think  proper,  but 
in  a  greater  proportion  to  F.  P. 
Hollo  way  than  to  any  other  of 
G.  Holloway's  children;  to  E. 
P.  Bartlett  in  a  greater  propor- 
tion than  any  of  A.  Bartlett's 
children.  The  balance  to  be 
given  to  the  families  of  C.  and 
J.  T.  Griffin's  children,  in 
equal  proportion."  Held,  that 
the  childp'ii  of  C.  and  J.  T. 
Griffin  took  per  stirpes,  and  not 
per  capita,  and  that  the  proper- 
ty devised  to  them  was  to  be 
divided  into  two  equal  parts, 
one  moiety  to  be  assigned  to 
each  family.  Walker  v.  Grif- 
fin's Heirs,  375 
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DUTIES. 
See  Oi.ii  i  ace  Turn  or  Statct*,  12, 


19,14. 


E. 

EJECTMENT. 


On  Pajumct,  10. 


EMBARGO. 


OCT 


of  Statute, 


lf% 


CRROft. 


1,5.11,12,13. 


EVIDENCE. 

Although  it  b  the  province  of  the 
Coast  lo  construe  written  instru- 
rrt.  where  the  efiect  of 
muniments  bVpend*  not 
rij  on  the  const rociior.  and 
lice  of  the  tnsirum~nt,  but 
opon  collateral  facts  i*  pais, 
and  extrinsic  circumstances,  the 
inferences  of  fact  to  be  drawn 
from  them  are  to  be  left  to  the 
jury.  Ettimg  v  TV  Baa*  of 
the  United  States,  59.  75 

A  certified  copy  of  a  registered 
deed  cannot  be  given  in  evi- 
dence, if  within  the  power  of 
the  party  claiming  under  it  to 
produce  the  original,  unless 
there  be  some  express  provision 
by  statute,  making  an  authenti- 
cated copy  evidence.  Brooks 
v.  Marburg,  7$.  82 

Where  a  voluntary  deed  is  im- 
peached as  fraudulent,  evidence 
of  judgments  against  the  gran- 
tor is  admissible  as  proof, 
,  amon?  other  (nets*)  that  he  was 


indebted  at  the  tine  of  execu- 
ting the  deed,  although  the  eran- 
patty  la  the 
jodgmeats  ' 


199.  210 
to  show 

another  consideration  than  that 
expressed  m  the  deed,  if  not  in- 
consistent with  the  considera- 
tkw  expressed.     8.  C.        214 

5.  A  settled  account  is  only  prima 
facie  evidence  of  its  correctness, 
atlas?  or  in  equity;  it  may  be 
impeached  by  proof  of  fraud, 
or  omission,  or  mistake;  and 
if  it  be  coofint-d  to  particular 
Hems  of  account,  cmicrades  no- 
thing aa  to  other  hems  not  stated 
in  it.    Ptrhns  v.  Hart, 

237.  256 

6.  A  cooasel  or  attorney  is  not  a 
competent  witness  to  testify  as 
to  facts  communicated  to  either 
by  his  client,  in  the  course  of 
the  relation  subsisting  between 
mem,  but  may  be  examined  as 
to  the  mere  fact  of  the  existence 
of  that  relation.  Chirac  v. 
Reiaicker,  280.  294 

7.  A  recovery  in  ejectment  is  con- 
clusive evidence  in  an  action  for 
mesne  profits  against  the  tenant 
in  possession,  but  not  in  rela- 
tion to  third  persons.  But 
where  the  action  is  brought 
against  the  landlord  in  fact,  who 
received  the  rents  and  profits, 
and  resisted  the  recovery  in  the 
ejectment  suit,  although  he  was 
not  a  party  to  that  suit,  and  did 
not  rake  upon  himself  the  de- 
fence thereof  upon  the  record, 
but  another  did,  as  landlord. 
S.  C.  296,  297 

8.  A  recovery  in  ejectment  is  con- 
clusive evidence  in  an  action  for 
mesne  profits  against  the  tenant 
in  possession,  but  not  in  relation 
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to  third  persons.  But  where 
the  action  is  brought  against  the 
landlord  in  fact,  the  record  in 
the  ejectment  suit  is  admissible 
to  show  the  possession  of  the 
plaintiff,  connected  with  his  title, 
although  it  is  not  conclusive 
upon  the  defendant  in  the  same 
manner  as  if  he  had  been  a  party 
upon  the  record.  lb. 

9.  Under  the  act  of  the  26th  of 
May,  1790,  c.  38.  [xi.]  copies 
of  the  legislative  acts  of  4he  se- 
veral States,  authenticated  by 
having  the  seal  of  the  State  af- 
fixed thereto,  are  conclusive 
evidence  of  such  acts  in  the 
Courts  of  other  States,  and  of 
the  Union.  No  other  formality 
is  required  than  the  annexation 
of  the  seal ;  and,  in  the  absence 
of  all  contrary  proof,  it  must 
be  presumed  to  have  been  done 
by  an  officer  having  the  custody 
thereof,  and  competent  authori- 
ty to  do  the  act.  The  United 
State*  v.  Amedy,  392 

See  Dbmubrer  to  Evidence. 

F. 

FRAUD. 

1.  Deeds  which  are  absolutely  void 
cannot  be  the  foundation  of 
title;  and  a  cestui  que  trust 
cannot  claim  under  a  deed 
fraudulently  obtained  by  his 
trustee  or  agent,  acting  by  his 
authority.  Brooks  v.  Marbury, 

78.90 

2.  But  a  deed  of  assignment  to  a 
trustee  for  the  benefit  of  credi- 
tors, is  valid  as  respects  the  cre- 
ditors, although  the  grantor  and 
grantee  executed  the  deed  with 
the  hope  and  expectation,  and 

Vol.  XI.  62 


with  the  view  of  preventing  a 
prosecution  for  a  felony  con- 
nected with  the  grantor's  trans- 
actions with  his  creditors,  if 
the  preferred  creditors  have 
done  nothingto  excite  that  hope, 
and  the  assignment  was  made 
without  their  knowledge  and 
concurrence  at  the  time  of  its 
execution,  and  without  a  know- 
ledge of  the  motives  which  in- 
fluenced the  grantor,  and  was 
not  subsequently  assented  to  by 
them  under  some  engagement, 
express  or  implied,  to  suppress 
the  prosecution.     S.  C.        90 

3.  The  case  of  Hiidreth  v.  Sands, 
(2  Johns.  Ch.  Rep.  35.)  re- 
viewed. *  lb, 

4.  Cases  where  deeds  have  been 
set  aside  upon  the  ground  of 
fraud  in  the  grantor,  although 
the  cestui  que  trust  was  inno- 
cent of  the  fraud,  are  all  cases 
where  the  third  person  affected 
by  the  fraud  claimed  as  a  volun- 
teer, and  was  in  some  measure 
connected  with  the  party  in  the 
fraud.     8.  C.  93 

5.  Distinction  as  to  the  effect  of 
possession  not  accompanying 
the  deed,  between  the  case 
where  it  conveys  the  property 
for  the  direct  use  of  the  grantee, 
and  where  it  is  a  mere  deed  of 
trust  or  assignment  for  the  be- 
nefit of  creditors.     8.  C.  8 1 ,  82 

6.  Where  a  voluntary  deed  is  im- 
peached as  fraudulent,  evidence 
of  judgments  against  the  grant- 
or is  admissible  as  proof, 
(among  other  facts,)  that  he  was 
indebted  at  the  time  of  the 
making  the  deed,  although  the 
grantee  was  not  a  party  to  the 
suits  on  which  the  judgments 
were  •  obtained.  Mmde  v. 
Languor  th,  199.  210 

7.  A  voluntary  deed^  is  void  as  to 
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antecedent,  but  not  as  to  subse- 
quent creditors.     S.C.       211 


H. 

HUSBAND  AND  WIFE. 

1.  Qucere,  How  far  contingent  or 
reversionary  interests  of  the 
wife,  may  be  assigned  by  the 
husband?     Cassellv.  Carroll, 

134.  151 

2.  It  seems,  that  an  assignment  by 
the  husband  of  a  debt  actually 
due  and  payable  to  the  wife,  de- 
vests, in  equity,  the  title  of  the 
wife.    S.  C.  151 


I. 

INSURANCE. 

See  Construction  op  Statute,  7, 
8. 


J. 

JURISDICTION. 

1 .  In  cases  of  seizure  in  time  of 
peace,  for  an  alleged  hostile  or 
piratical  aggression  in  time  of 
peace,  the  country  of  the  cap- 
tors and  of  the  captured  have 
concurrent  jurisdiction ;  and 
where  the  res  capta  is  brought 
into  a  port  of  the  captor's  coun- 
try for  adjudication,  its  Courts 
may  exercise  jurisdiction.  The 
Marianna  Flora,  1.  56 

2.  In  general,  the  validity  of  a  pa- 
tent of  lands  can  be  impeached, 
for  causes  anterior  to  its  being 
issued,  in  a  Court  of  equity  only. 
But  where  the  grant  is  abso- 


lutely void,  as  being  issued  with- 
out authority,  or  against  the  po- 
sitive prohibitions  of  the  statute, 
its  validity  may  be  contested  at 
law.    Patterson  v.  Winn,  380. 

382 

See  Admiralty,  7* 

Constitutional  Law,  3,  4, 
5,6. 


L. 


LEX  LOCI. 

Five  years  hmajide  possession  of 
a  slave  constituting  a  title  by 
the  laws  of  Virginia,  under 
which  a  plaintiff  may  recover 
in  detinue^  such  a  possession  is 
a  legal  defence  to  a  purchaser 
under  such  possessor,  in  the 
Courts  of  Tennessee.  Although 
the  rule  of  limitation  applicable 
to  this  species  of  property  is, 
strictly  speaking,  a  part  of  the 
lex  fori  of  Virginia,  yet  as  it 
constitutes  the  title  of  the  ven- 
dor to  the  property,  it  is  a  bar 
to  an  action  against  the  vendee 
in  the  Courts  of  another  State. 
Shelby  v.  Guy,  361.371 

LIBLL. 

See  Admiralty,  1,  2. 

LIMITATION. 

1.  An  acknowledgment  of  a  debt 

which  will  take  a  case  out  of 
the  statute  of  limitations,  must 
be  unqualified  and  uncondi- 
tional.     WetzeU  v.   Bussara\ 

309 

2.  If  it  be  connected  with  circura- 
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stances  which,  in  any  manner, 
affect  the  claim,  or  if  it  be  con- 
ditional, it  may  amount  to  a 
new  assumpsit,  for  which  the 
old  debt  is  a  sufficient  conside- 
ration ;  or,  if  it  be  construed  to 
revive  the  original  debt,  that  re- 
vival is  conditional,  and  the 
performance  of  the  condition, 
er  a  readiness  to  perform  it, 
must  be  shown.  lb. 

3.  Thus,  where  an  action  was 
brought,  on  a  promise  in  wri- 
ting to  deliver  a  quantity  of 
powder,  and  the  original  as- 
sumpsit being  satisfactorily 
proved,  the  defendant  relied 
upon  the  statute  of  limitations ; 
and  one  witness  deposed,  that 
the  defendant  told  him  that  the 
plaintiff  need  not  have  sued 
him;  for  if  he  had  come  for* 
ward  and  settled  certain  claims 
which  defendant  had  against 
him,  the  defendant  would  have 
given  him  his  powder:  To  a  no* 
ther  witness  defendant  said,  that 
he  should  be  ready  to  deliver  the 
powder  whenever  the  plaintiff 
settled  a  suit,  which  Dr.  E. 
had  brought  against  him,  $c. 
Held,  that  those  declarations 
did  not  amount  to  an  unqualified 
and  unconditional  acknowledg- 
ment of  the  debt,  but  that  the 
plaintiff  ought  to  have  proved 
a  performance,  or  a  readiness  to 
perform  the  condition  on  which 
the  new  promise  was  made.  lb, 

4.  Note  upon  the  current  of  autho- 
rities as  to  the  interpretation  of 
the  statute  of  limitations.  S.  C. 
Note  a,  316 

5.  The  terms  "beyond  seas,"  in 
the  saving  clause  of  a  statute  of 
limitations,  are  to  be  construed 
as  equivalent  to  without  the 
limits  of  the  State  where  the 


statute  is  enacted.     Shelby  v. 
Guy,  361. 366 

6.  The  former  decision  of  this 
Court,  upon  the  construction  of 
the  saving  clause  of  the  statute 
of  limitations  relating  to  per- 
sons without  the  limits  of  the 
State,  in  Murray  v.  Baker, 
(ante,  Vol.  III.  p.  541.)  re- 
vised  and   confirmed.     S.  C. 

366 

7*  Qmtre,  How  far  the  principle 
of  the  above  decision  has  been 
received  in  the  local  Courts  of 
Tennessee  ?    S.  C.  367 

See  Local  Law,  9*  IS. 

LOCAL  LAW. 

1 .  Qucere,  Under  the  act  of  the  As- 
sembly of  Maryland  of  1729; 
c.  8.  how  far  the  fact  of  posses- 
sion not  having  accompanied  a 
deed  of  assignment  for  the  be- 
nefit of  creditors  would  invali- 
date it  ?     Brooks  v.  Marbury, 

78.81 

2.  Under  the  same  act  of  Assem- 
bly, a  copy  of  the  deed  is  inad- 
missible in  evidence,  where  the 
original  is  in  the  power  of  the 
party  offering  the  copy.     S.  C. 

82,83 

3.  The  title  and  claim  of  Charles 
Lord  Baltimore,  his  heirs  and 
representatives,  to  the  quit  rents 
reserved  by  the  Proprietary  of 
the  late  Province  (now  State) 
of  Maryland,  was  extinguished 
by  the  agreement  between  the 
heirs,  devisees,  and  personal  re- 
presentatives of  the  said  Lord 
Baltimore,  and  of  his  son  and 
heir,  Frederick  Lord  Baltimore, 
made  in  1780,  and  confirmed 
by  an  act  of  the  British  Parlta- 


to 
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ment  ia  I7fcl.    Cmi$eB  t.  Cor- 
toOj  134. 148 

4.  If  seanr,  that  a  bona  jide  as- 
signawnt,  for  a  valuable  consi- 
deration, made  by  a  husband, 
of  a  debt  actually  and  presently 
dae  to  bis  wife,  devests,  in  equi- 
ty, the  title  of  the  wile.    S.  C. 

151 

5.  But,  howeie  t  this  may  be  in  ge- 
neral, the  agreement  made  in 
1790,  mdudmg  the  quit-rents 

actnalJy  doe  fif  at  all)  to 
Browning,  tbe  daughter 
of  Charles  Lord  Baltimore,  and 
asfigning  them  to  Henry  Har- 
ford, the  devisee  of  Frederick 
Lord  Baltimore,  having  been 
entered  into  in  England,  by  the 
husband  of  Louisa  Browning 
and  her  committee,  (she  being  a 
lunatic,)  and  the  consideration 
having  actually  gone  beneficial- 
ly for  her  use ;  and  the  whole 
transaction  having  been  between 
British  subjects,  under  tbe  di- 
rection of  the  High  Court  of 
Chancery,  and  confirmed  by  an 
act  of  Parliament,  transferred 
m  complete  legal  and  equitable 
title  to  the  assignee.  lb. 

6.  Question  as  to  the  sufficiency  of 
tbe  acknowledgment  of  a  deed 
of  lands  in  Ohio.  Hindes  Let- 
tee  v.  Longtcorth,       199.  206 

7.  The  following  entry  is  invalid 
for  want  of  that  certainty  and 
precision  which  the  local  laws 
and  decisions  require :  "  Janua- 
ry 27,  1783.  J.  C.  L.  enters 
20,000  acres  of  land  00  twenty 
treasury  warrants,  No.  8,839, 
&c  beginning  at  the  mouth  of 
n  creek  falling  into  the  stain 
fork  of  Licking,  on  the  north 
side,  below  some  cedar  cliffs, 
and  about  S3  miles  above  the 
Ujftr  M*e  Lir.tr,  and  running 
from  said  beginning  up  tbe  north 


reduced  bne,  a  northerly  course 
at  right  angles  to  the  same  for 
quantity ."  LMenmge  v.  Foam- 
ier, 215 

8.  An  entry  calling  for  the  land  to 
lie  on  tbe  east  side  of  Slate 
creek,  a  southwest  branch  of 
the  main  fork  of  Licking,  "  be- 
ginning where  a  bunalo  road 
uuaatth  said  creek  at  the  month 
of  a  branch  emptying  into  said 
creek  at  the  northeast  side,  it 
being  the  place  of  beginning  for 
S.  M.'s  entry  of  20,000  acres," 
isdefoctire  m  certainty  and  pre- 
cision ;  and  its  delects  mn  not 
aided  by  the  reference  to  S. 
M.H  entry  for  u  20,000  acres, 
lying  on  the  west  side  of  Slate 
<£&,  mrthwea  brand,  of 
Licking  cm*  k:  beginning  where 
tbe  buffalo  road  crosses  Slate 
creek,  at  tbe  mouth  of  a  branch, 
emptying  in  on  tbe  east  side 
thereof;  there  are  several  ca- 
bins,79 ore  "  to  include  a  quan- 
tity of  fallen  timber,"  &c. 
Taylor's   Devisee    v.   Owing, 

226 

9.  Under  the  statute  of  limitations 
of  Tennessee  of  1797,  c.  43.  s. 
4.  peaceable  and  uninterrupted 
possession,  claiming  to  hold  the 
land  adverse  to  tbe  claims  of  all 
other  persons,  for  seven  years, 
under  a  grant,  or  deed  of  con- 
veyance founded  upon  a  grant, 
gives  a  complete  tide  to  the 
person  who  has  the  possession. 
Files  v.  Bomidin,  325 

10.  The  act  of  Assembly  of  Virgi- 
nia of  1779,  e.  IS.  s.  3.  secured 
from  escheat  all  the  interest  ac- 
quired by  aliens  in  real  proper- 
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ty,  previous  to  the  issuing  of 
the  patent,  and  left  the  rights 
acquired  by  them  under  the  pa- 
tent, to  be  determined  by  the 
general  principles  of  the  com- 
mon law.  Gooerneur's  Heirs 
v.  Robertson,  332.  357 

11.  The  title  of  an  alien  thus  ac- 
quired by  patent  in  1784,  under 
the  bws  of  Virginia,  and  sub- 
sequently con6rmed  to  him  by 
a  legislative  act  of  Kentucky  in 
1796,  and  to  his  heirs  and  their 
grantees  by  an  act  of  the  State 
in  1799,  will  overreach  a  grant 
made  by  Virginia  to  a  citizen 
in  1785,  and  defeat  the  claims 
of  all  persons  holding  under 
such  grant.  76. 

12.  These  legislative  acts  of  Ken- 
tucky were  valid,  under  the 
compact  of  1789,  between  the 
States  of  Virginia  and  Ken- 
tucky. 16. 

13.  Five  years  bona  Jidt  posses- 
sion of  a  slave  constitutes  a  title, 
by  the  laws  of  Virginia,  upon 
which  the  possessor  may  re- 
cover in  detinue;  and  this  title 
may  be  set  up  by  the  vendee  of 
such  possessor  in  the  Courts  of 
Tennessee  as  a  defence  to  a  suit 
brought  by  a  third  party  in 
these  Courts.     Shelby  v.  Guy, 

361.371 

14.  Qucere,  Whether  a  parol  gift  of 
slaves  was  valid  by  the  laws  of 
Virginia  previous  to  the  act  of 
Assembly    of  1787?      8.  C. 

370 

15.  Quote 7  Whether  the  doctrine  of 
this  Court,  as  to  the  effect  of  the 
terras  "  beyond  seas,"  in  the 
saving  clause  of  a  statute  of  li- 
mitations, being  equivalent  to 
without  the  limits  of  the  State 
where  the  statute  is  enacted,  has 


been  received  in  the  local  Courts 
of  Tennessee  ?     S.  C.       367 

16.  General  principle  as  to  the 
construction  of  local  statutes  in 
this  Court.      S.  C.  lb. 

17-  In  general,  the  validity  of  a  pa- 
tent for  lands  can  only  be  im- 
peached for  causes  anterior  to 
its  being  issued,  in  a  Court  of 
equity.  But  where  the  grant  is 
absolutely  void,  as  where  the 
State  has  no  title,  or  the  officer 
has  no  authority  to  issue  the 
grant,  the  validity  of  the  grant 
may  be  contested  at  law.  Pat- 
terson  v.  Winn,  380.  382 

1 8.  The  laws  of  Georgia,  in  the  year 
1787,  did  not  prohibit  the  issu- 
ing of  a  patent  to  any  one  per- 
son for  more  than  1,000  acres 
of  land.  The  proviso  in  the 
act  of  Assembly  of  the  17th  of 
February,  1783,  limiting  the 
quantity  to  that  number,  is  ex- 
clusively confined  to  head- 
rights,  lb. 

19.  Qucere,  Whether  the  compact  of 
1789,  between  Virginia  and 
Kentucky,  restrained  the  legis- 
lature of  Kentucky  from  pro- 
longing the  time  for  surveying 
one  entry  to  the  prejudice  of 
another?     Miller  v.  M'lntire, 

441 

20.  By  the  construction  of  the  act 
of  Kentucky  of  1797 9  granting 
further  time  for  making  surveys, 
with  a  proviso,  allowing  to  in- 
fants, &c.  three  years  after  their 
several  disabilities  are  removed, 
to  complete  surveys  on  their 
entries ;  if  any  one  or  more  of 
the  joint  owners  be  under  the 
disability  of  infancy,  &c.  it 
brings  the  entry  within  the 
saving  of  the  proviso,  as  to  all 
of  the  other  owners.  S.  C.  444 
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MESNE  PROFITS. 


See  Peactick,  10. 


P. 


PIRACY. 
See  Adni&alty. 

PRIZE. 

1.  In  prise  proceedings)  amend- 
ments are  made  in  the  appellate 
Court  ,ei  the  r  as  to  the  form  or  sub- 
stance} as  by  tiling  a  new  article 
to  the  libel;  the  parties  being 
permitted,  whenever  public  jus* 
ticc  and  the  merits  require  it,  to 
introduce  new  allegations  and 
new  proofs.  The  Marianna 
Flora,  1.38 

2.  If  the  amendment  is  made  in  the 
Circuit  Court,  the  cause  is  heard 
and  adjudicated  by  that  Court, 
and  by  this  Court,  (upon  ap- 
peal,) on  the  new  allegation ; 
but  if  the  amendment  is  allowed 
by  this  Court,  the  cause  is  re- 
manded to  the  Circuit  Court, 
with  directions  to  permit  the 
amendment  to  be  made.    S.  C. 

38 

3.  Pirates  may  be  lawfully  cap- 
tured by  the  public  or  private 
ships  of  any  nation,  in  peace  or 
in  war;  for  they  are  the  com- 
mon enemies  of  mankind,  and, 
as  such,  are  liable  to  the  ex- 
treme rights  of  war.     &  C.  40 

4.  The  right  of  visitation  and 
search  does  not  exist  in  time  of 
peace ;  but  ships  of  war  sailing 
under  the  authority  of  their  go- 
vernment in  time  of  peace,  have 


a  right  to  approach  other  vessels 
at  sea  for  the  purpose  of  ascer- 
taining their  real  characters,  so 
far  as  the  same  can  be  done 
without  the  exercise  of  the  right 
of  visitation  and  search.   S.  C. 

43 

5.  No  vessel  is  bound  to  await  the 
approach  of  armed  ships  under 
such  circumstances;  but  such 
vessel  cannot  lawfully  prevent 
their  approach,  by  the  use  of 
force,  upon  the  mere  suspicion 
of  danger.     8.  C.  40 

6.  Where  an  aggression  was  com- 
mitted by  a  foreign  armed  mer- 
chant vessel,  on  a  public  ship  of 
the  United  States,  under  the 
above  circumstances,  and  a 
combat  ensued  upon  mutual 
misapprehension  and  mistake, 
the  commander  of  the  public 
ship  was  held  exempt  from  costs 
and  damages  for  subduing,  seis- 
ing, and  bringing  in  for  adjudi- 
cation, into  a  port  of  this  coun- 
try, the  offending  vessel.  S.  C 

50 

7.  Under  the  act  of  the  3d  of 
March,  1819,  c.  75.  an  attack 
made  upon  a  vessel  of  the  Uni- 
ted States,  by  an  armed  vessel, 
with  the  avowed  intention  of 
repelling  the  approach  of  the 
former,  or  of  crippling  or  de- 
stroying her,  upon  a  mistaken 
supposition  that  she  was  a  pira- 
tical cruizer,  and  without  a  pi- 
ratical or  felonious  intent,  or 
the  purpose  of  wanton  plunder, 
is  not  a  piratical  aggression, 
S.  C.  39 

8.  Nor  is  an  armed  ship,  captured 
under  such  circumstances,  liable 
to  confiscation  as  for  a  hostile 
aggression  under  the  general  law 
of  nations.     &  C.  40 

9.  Although  the  general  rule  of  law 
subjects  property  taken  in  He- 
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lido  to  the  penalty  of  confisca- 
tion for  gross  violations  of  the 
law  of  nations  on  the  high  seas, 
yet  it  cannot  be  applied  indis- 
criminately to  every  offence  of 
this  nature,  without  regard  to  the 
circumstances  of  mitigation  or 
excuse.  lb. 

10.  How  far  the  practice  of  affirm- 
ing the  flag  with  a  (run  is  a  part 
of  the  universal  law  of  nations. 
8.  C.  48 

1 1 .  Rule  as  to  damages  for  illegal  de- 
tention on  captures  jurr  belli. 
8.  C.  54 

12.  Application  of  the  rule  in  the 
case  of  the  Lrjuis,  (2  Doris. 
Adm.  Rep.  210.         8.  C    55 

IS.  Concurrent  jurisdiction  of  the 
country  of  the  captors,  and  of 
the  captured,-in  cases  of  seizure 
tn  time  of  peace,  as  for  a  hostile 
or  piratical  aggression.     8.  C. 

56 

14.  The  general  rale,  that  the  act 
of  the  master  does  not  bind  the 
innocent  owner  of  the  cargo,  is 
liable  to  exceptions.     S.  C.  57 

15.  Thus,  where  the  master  is  also 
agent  of  the  cargo,  or  the  ship 
and  cargo  belong  to  the  same 
person,  it  seems  a  distinction 
arises.  lb. 

16.  Question  of  damages  for  person- 
al injuries  to  captured  crew,  not 
before  this  Court  upon  appeal,  as 
an  incident  to  the  principal 
cause,  the  decision  being  against 
their  claim,  and  no  appeal  taken 
by  them.     8.  C.  58 

17.  Passage  from  A  IbericusGentilis, 
(Hispanicct  Advocationis,) 
translation  of,  containing  the 
case  of  an  English  ship  captur- 
ed by  a  Tuscan,  and  condemned 
for  an  alleged  hostile  aggres- 
sion.    S.  C.    Note  6,  15 

18.  Cases  respecting  damages  for 
illegal  capture  and   detention 


collected  and  classified.    S.  C. 
Note  6,  21 

s. 

SALE. 

See  Conteact,  1 , 2.  5,6, 7, 8,9, 10. 
Local  Law,  13. 

SHIPPING. 

See  Paizb,  14. 

PLEADING. 

1.'  There  must  be  sufficient  equity 
apparent  on  the  lace  of  a  bill  in 
Chancery,  to  warrant  the  Court 
in  granting  the  relief  prayed ; 
and  the  material  facta  an  which 
the  plaintiff  relies,  must  be  so 
distinctly  alleged  aa  to  pot  them 
in  issue.     Harding  r.  Handy, 

108.. 119 

2.  Variances  between  the  writ  and 
declaration  are,  in  general,  mat- 
ters proper  for  pleas  in  abate- 
ment.     Chirac  v.  Reimickr, 

280  302 

3.  Whether,  by  the  modern  prac- 
tice df  the  Courts,  variances  be- 
tween the  writ  tind  declaration 
can  be  taken  advantage  of  by 
the  defendant  ?     £.  C.         302 

4.  Such  variances  cannot  be  taken 
advantage  of,  except  upoti  oyer 
of  the  original  writ,  granted  in 
some  proper  stage  of  the  cause. 

lb. 

5.  Marriage  of  the  plaintiff,  pen- 
drnte  lite,  does  not,  of  itself, 
abate  the  suit.  The  objection 
can  only  be  made  available  by 
plea  in  abatement.     8.  C.  303 

6.  Where  there  is  a  special  agree- 
ment open  and  subsisting  at  the 
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tiae  ike  cause  of  action  arises, 
a  geuertl  indebitatus  assmmp- 
sit  cannot  be  maintained.  Per- 
tim  ▼.  Hmriy  237 

7.  Bat,  if  the  agreement  has  been 
wholly  performed,  or  if  its  fur- 
ther execution  has  been  pre- 
venled  bv  tbe  act  of  the  defend- 
ant,  or  by  tbe  consent  of  both 
parties ;  or,  if  the  contract  has 
been  hilly  performed  in  respect 
to  any  one  dfetinct  subject  in- 
danVd  in  h :  the  plaintiff  may 
recur* r  upon  a  general  txoVoi- 
tmtm  assumpsit,  lb. 

S.  If  aremt,  that  as  against  tbe 
of  a  promissory  note,  or 
the  acceptor  of  a  bill  of 
payable  at  a  particu- 
no  avnment  in  the 
bVcavarion  of  a  demand  of  pay- 
ment at  the  place  designated,  is 
necessarr.      i\    S.   Bank   v. 

SaWJL  "  171. 174 

*>.  Bat,  as  against  the  endorser  of 
a  btal  or  note,  such  an  aver- 
ment b,  in  general,  necessary. 
S.  l\  "  175 

10l  Cncnmstances  distinguishing:  a 
count  in  detiuue  from  a  count  in 
trover.     Sneib*  v.  Gay. 

;>6l.S05 

IK  In  suits  lor  an  indivisible  thing, 
a  right  oi  action  survives  to  a 
tenant  in  common.  lb. 

PRACTICE. 

I.  Although  the  Judge  may  refuse 
to  oWlart*  the  law  to  the  jrryon 
a  mere  hypothetical  question 
propounded  by  the  counsel,  aud 
not  warrauted  bv  the  evidence 
in  the  cause ,  \et,  if  h^  proceeds 
to  state  the  law  upon  Siich  ques- 
tion, and  states  it  erroneously, 
his  opinion  may  be  revised  in 
the  Court  above;  and  if  it  be 


inch  as  may  have  had  an  innV 
ence  on  the  jury,  their  verdict 
will  be  set  aside.  Etting  v. 
Tke  Bank  of  the  United  States, 

59.75 

2.  Where  the  Court  is  equally  di- 
vided in  opinion  upon  a  writ  of 
error,  the  judgment  of  the  Court 
below  is  to  be  affirmed.     &.  C 

78 

3.  Amendments  of  the  pleadings 
in  admiralty  causes  may  be  al- 
lowed in  the  appellate  Court. 
Tke  Marianna  Flora,       1.38 

4.  If  the  amendment  is  made  in 
the  Circuit  Court,  the  cause  i* 
beard  and  adjudged  by  that 
Court,  and  by  this  Court,  (upon 
appeal,)  on  the  new  allegation ; 
but  if  the  amendment  is  allowed 
by  this  Court,  the  cause  is  re- 
manded to  the  Circuit  Court  to 
permit  the  amendment  to  be 
made.    8.  C.  38 

5.  The  decree,  in  equity,  must  be 
according  to  the  allegata  as 
well  as  the  probata.  There 
must  be  sufficient  equity  appa- 
rent on  the  face  of  the  bill  to 
warrant  tbe  Court  in  granting 
the  relief  prayed ;  and  the  ma- 
terial facts  oo  which  the  plain- 
tiff relies  must  be  so  distinctly 
alleged,  as  to  put  them  distinctly 
in  issue.     Harding  v.   Handy, 

103.  1 19 

6.  Rules  of  practice  on  exceptions 
to  the  Master's  report.     S.  C. 

127 

7.  In  a  suit  in  equity  brought  by 
the  heirs  at  law  to  set  aside  a 
conveyance  obtained  from  their 
an- est  or  by  fraud  and  imposi- 
tion, a  final  decree  for  the  sale 
of  the  property  cannot  be  pro- 
nounced until  all  the  heirs  arc 
brought  before  the  Court  as 
parties,  if  they  are  within  the 
jurisdiction.     «S.  C.  132 
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8.  If  all    the    heirs    cannot     be     13. 
brought  before  the  Court,  the 
undivided  interest  of  those  who 
are  made  parties  may  be  sold. 
8.  C.  133 

9*  Where  a  case  is  certified  to  this 
Court  upon  a  division  of  opi- 
nion of  the  Judges  below,  and     14. 
the  points  reserved,  upon  which 
they  were  divided,  are  too  im- 
perfectly stated  to  enable  this 
Court  to  pronounce  any  opinion     15. 
upon  them,  this  Court  will  nei- 
ther award  a  venire  facias  dt 
novo,  nor  certify  any  opinion  to 
the    Court     below     upon    the 
points  reserved,  but  will  merely 
certify  that  they  are  too  imper-     16. 
fectly  stated.    Perkins  v.  Hart, 

237.  257 

10.  An  action  for  mesne  profits  may 

be  maintained  by  the  landlord 
in  fact,  who  is  in  possession  of  iG. 
the  land  by  means  of  his  tenants, 
and  by  his  acts, commands,  or  co- 
operation, aids  in  withholding 
the  possession  from  the  plaintiff. 
'  Chirac  v.  Reinicker,  280.  297     18. 

11.  Inconvenient  practice  of  bring- 
ing the  whole  evidence,  instead 
of  the  facts  proved  by  the  evi- 
dence, for  review,  before  this 
Court,  by  bill  of  exceptions  or 
otherwise.  The  party  cannot, 
by  such  a  practice,  take  advan- 
tage of  any  omission  in  the 
Judge's  charge,  under  a  general 
exception  to  it.  If  he  wishes  19. 
the  instruction  of  the  Court  to 

the  jury  on  any  point  omitted  in 
the  charge,  he  must  suggest  it, 
and  request  the  Judge's  opinion 
on    it.    Armstrong   v.    Toler, 

258.  277 

12.  In  examining  the  admissibility 

of  testimony  in  the  Court  above,     20. 
the  party  excepting  is    to   be 
confined  to  the  specific  objec- 
tion taken  at  the  trial.     Hinde 
v.  Longworth,  199.  209 

Vol.  XI.  63 


Amendments  to  the  pleadings 
are  matters  in  the  discretion  of 
the  Court  below.     Error  will 
not  lie  to  this  Court  on  the  al- 
lowance   or    refusal    of    such 
amendments.     Chirac  v.  Rei- 
nicker, 280. 302 
Variances  between  the  writ  and 
declaration  are,  in  general,  mat- 
ters proper  for  pleas  in  abate- 
ment.    S.  C.  302 
Quare,  Whether,  by  the  modern 
practice  of   the   Courts,  vari- 
ances between  the  writ  and  de- 
claration can  be  taken  advan- 
tage of  by  the  defendant  ?     8. 
C.  302 
Such  variances  cannot  be  taken 
advantage  of  except  upon  oyer 
of  the    original  writ,  granted 
in  some    proper  stage  of  the 
cause.  lb. 
Marriage  of  the  plaintiff  pend- 
ing the  suit,  does  not,  of  itself, 
abate  the  suit.     The  objection 
can  only  be  made  available  by 
plea  in  abatement.     8.  C.   303 
On  a  libel  in  personam  for  da- 
mages, if  the  Court  decrees  that 
damages  be  recovered,  and  that 
commissioners  be  appointed  to 
ascertain  the  amount  thereof,  no 
appeal  will  lie  from  such  a  de- 
cree until    the  Commissioners 
have  made  their  report;  this  not 
being  a  final  decree.     Chace 
v.  Vasqucz,                           429 
It  is  not  the  practice  of  a  Court 
of  equity  to  confirm  an  award, 
so  far  as  it  extends,  and  to  sup- 
ply omissions  by  decree  of  the 
Court;   it  either  enforces   the 
award  as  it  is  made,  or  sets  it 
aside  if  in  any  respect  defective. 
Camochan  v.  Christie  t      466 
Where  a  bill  is  filed  to  set  aside 
an  agreement  or  conveyance, 
the  conveyance  cannot  be  esta- 
blished without  a  cross  bill  filed 
by  the  defendant.  Jb. 
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21.  Explanation  of  former  decree  of 
this  Court.  S.  C.  ante,  Vol.  X. 
p.  66.     The  Antelope,        413 

22.  Where  there  is  a  joint  judgment 
against  several  defendants,  and 
one  only  sues  out  the  writ  of  er- 
ror without  joining  the  others, 
it  is  irregular;  but  if  the  others 
refuse  to  join  in  it,  queer  e,  whe- 
ther the  plaintiff  may  not  have 
summons  and  severance?  Wil- 
liams v.  Bank  of  the   U.  S. 

414 

23.  Where,  in  a  special  verdict,  the 
essential  facts  are  not  distinctly 
found  by  the  jury,  although 
there  is  sufficient  evidence  to 
establish  them,  this  Court  will 
not  render  a  judgment  upon 
such  an  imperfect  special  ver- 
dict, but  will  remand  the  cause 
to  the  Court  below,  with  direc- 
tions to  award  a  venire  /arias 
de  novo.     Barnes  v.  Williams, 

415 

24.  The  general  rule  of  law,  re- 
quiring proof  of  the  title  of  the 
holders  of  a  note,  may  be  mo- 
dified by  a  rule  of  Court,  dis- 
pensing with  proof  of  the  exe- 
cution of  the  note,  unless  the 
party  shall  annex  to  his  plea  an 
affidavit  that  the  note  was  not 
executed  by  him.  Mills  v. 
Bank  of  the  U.  8.  439 

SURETY. 

1 .  The  case  of  the  United  States 
v.  Kirkpatrick,  (9  Wheat.  Rep. 
720.)  revised,  its  authority  con- 
firmed, and  applied  to  the  pre- 
sent case.  The  V.  S.  v.  ran 
Zandt,  184.  187 

2.  An  omission  of  the  proper  offi- 
cer to  recall  a  delinquent  pay- 
master under  the  injunctions  of 
the  4th  section  of  the  act  of  the 
24th  of  April,  18l6,  c.  69.  does 


not  discharge  his  surety.    8.  C. 

188 

3.  The  provisions  requiring  the 
delinquent  paymaster  to  be  re- 
called, and  a  new  appointment 
to  be  made  in  his  place,  are 
merely  directory,  and  Intended 
for  the  security  of  the  govern- 
ment ;  bqt  form  no  part  of  the  con- 
tract with  the  surety.  8.  C.  1 89 

4.  The  statute  not  removing  from 
office  the  delinquent  paymaster, 
ipso  facto,  but  only  making  it 
the  duty  of  the  proper  officer  to 
remove  him,  the  circumstance 
of  new  funds  being  placed  in 
his  hands  after  his  delinquency, 
does  not  discharge  the  surety. 
S.  C.  189,190,191 

STATUTES  OF  GEORGIA. 
See  Local  Law,  17, 18. 
STATUTES  OF  KENTUCKY. 
See  Local  Law,  10, 11, 12. 19, 20. 

STATUTES  OF  MARYLAND. 
See  Local  Law,  1,  2,  3,  4,  5. 

STATUTES  OF  OHIO. 
See  Local  Law,  6. 

STATUTES  OF  TENNESSEE. 

See  Local  Law,  9. 13,  14, 15,  16. 

STATUTES  OF  VIRGINIA. 
See  Local  Law,  7,  8, 9, 10,  11. 


V. 


VARIANCE. 
See  Pleading,  2. 
VISITATION  AND  SEARCH. 

See  Prize,  4,5,  6. 
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